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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


I, 


DID THE TRIAL COURT COMMIT REVERSIBLE 
ERROR IN CONSIDERING THE APPELLANT S 
PRE-TRIAL MOTION TO SUPPRESS EVIDENCE 

BY CONCLUDING EITHER THAT THE GOVERN- 
MENT OFFICIALS HAD PROBABLE CAUSE TO 
ARREST THE DEFENDANTS FOR A NARCOTICS 
OFFENSE OR THAT THE GOVERNMENT OFFICIALS 
HAD REASONABLE GROUNDS TO DETAIN THE 
DEFENDANTS TEMPORARILY FOR INVESTIGA- 
TIVE PURPOSES? 


IT, 


WAS THE TRIAL COURT JN ERROR WHEN IT 
DENIED THE DEFENDANT S RIGHT TO CON- 
FRONT THE WITNESSES AGAINST HIM BY 
PERMITTING THE INTRODUCTION OF HEAR- 
SAY TESTIMONY CONCERNING THE CHEMIST 
ANALYSIS OF THE CHIEF EYIDENCE INTRO- 
DUCED BY THE COVERNMENT: 


ITI, 


WAS THE TRIAL COURT IN ERROR WHEN IT 
FAILED TO INSTRUCT THE JURY THAT THE 
PRESUMPTION OF INNOCENCE CONTINUED WITH 
THE DEFENDANT THROUGHOYT THE TRIAL AND 
INTO ITS DELIBERATIONS: 


a 


STATEMENT OF FACTS 


On January 5, 1976, Appellant, Paul V. Oates, was 
brought on for trial in the United States District Court 
for the Eastern District of New York. He was charged in 
a two count indictment: one count in conspiracy to possess 
and distribute a controlled substance; and one count in 
possession with the intent to distribute a controlled 
substance. 

Immediately prior to trial, Appellant's_pre-trial 
moticr to suppress evidence was brought on for hearing 
before the trial court. 

At that hearing, DEA Agent Garfield Hammonds was 
called as a witness for the Government. Agent Hammonds 
testified that on April 26, 1972, he was at Detroit 
Metropolitan Airport preparing to return to New York 
City. {[Tr., Jan. 5, at 22.] At approximately 7:00 p.m. 
he went to American Airlines gate 19. He observed Paul 
Oates in the presence of another ble: k male. He stated 
that he "knew Paul Oates as a major trafficker of narcotics 
in the Detroit metropolitan area and (he had) seen photo- 
graphs of Paul Oates." [Id., at 23.] Oates and the un- 


known black male were sitting together in the waiting 


area and ¢iliey appeared to be in conversation. [Ta.., at 
24.] Howeve:-, Agent Hammonds testified that he never 
heard any of -he conversations. {Id., at 25.] He 
continued to observe them together for approximately 

15 to 20 minutes. [Id., at 26.] When the flight was 
called for New York, Oates and the other man stood up 

and walked toward the ramp. Oates boarded the plane 

and sat in the first class compartment. The other man 
boarded the plane and went to the esach section. eee 
at 2 Agent Hammonds boarded the plane and took 

a seat in the tourist cabin directly across from the then 
unknown black male. [Id., at 28.] Agent Hammonds testi- 
fied that during the flight to New York he observed that 
person to have a continually running nose, and he also 
observed what appeared to be needie tracks on his hands 
and his hands were swollen. [Id., at 29-30.] 

Upon arrival at New York's LaGuardia Airport at 
approximately 10:00 p.m., Hammonds said that he observed 
the unidentified male leave the aircraft and meet Oates 
in the corridor of the terminal. [Id., at 32.) Oates 
and the other person engaged in conversation as they 
walked down the corridor. [Id., at 33.] They walked 
up the corridor toward the ramp, and approximately 


mid-way in the corridor, Hammonds observed them meet 


AR 


another black male known to him as William Charles 
McMillan whom he knew "to be associated with the drug 
culture in New York City." ‘Id., at 34.] Oates then 
shook hands with McMillan, and McMillan entered a 
phone booth to dial the phone. Oates entered the 
same phone booth with McMillan, and McMillan handed 
Oates the phone at which time Oates appeared to engage 
in conversation. Id., 35.] Hammonds never heard any 
conversation on the part of any of those people. He 
walked past the booth and continued walking to the 
American Airlines ticket counter to inquire as to the 
next flight to Detroit. He was told that the next flight 
from LaGuardia to Detroit Metropolitan Airport would be 
7:55 a.m. the next morning. [id., at 36.] Hammonds 
then left the airpcrt and went to his office. He con- 
tacted his assistar*: group supervisor and asked for 
permission to establish a surveillance at LaGuardia Air- 
port the following morning. fia.5 BO Ste] 

The following morning, April 27, 1972, Hammonds 


returned to LaGuardia Airport at epproximately 7:10 or 


7:15 a.m. with three other special agents. (Id., at 
38.] He went to American Airlines gate 10 from which 
the flight to Detroit was supposed to depart. He saw 


Oates and the still unidentified black male sitting in 


the waiting area at the gate. At that time, Oates and 


the other person were not sitting together. Hammonds 
stated that he observed a "very large bulge in the 
right hand coat pocket" of tne unidentified male. 
Hammonds went into the waiting area and took a seat 


next to that person and he observed him to have a 


“large bulge on his thigh . . . it just looked unusual 
to me." Hammonds stated that the lounge area was 
"fairly crowded." [Id., at 40.] 


Hammonds immediately left the lounge area and asked 
Sepecial Agent Lentini to get airport uniformed security 
people. Hammonds met with the airport security people 
and told them of his observations the night before and 
his observations of that morning. [Id., at 4.1.] 
Hammonds testified that he had participated in a minimum 
of 50 narcotic arrests. He estimated that the percent- 
age of arrests that involves seizure of weapons was 
“over 50 percent." [Id., at 42.] 

The two security officers, DeAlfi and Fromkin, 
escorted Oates and the unidentified male from the gate 
to the American Airlines manager's office in the main 
corridor. When they arrived at the office, customs 
officers Fromkin and DeAlfi, Special Agent Ianelli, 


Special Agent Degnan, Special Agent Lentini and Special 


Agent ieywood and Hammonds were present in the room. 
Oates and the other male were then asked for some form 
of identification. They were frisked, and Hammonds 
heard the ~ustoms officer ask the other maie *o remove 
a large bulge from his side. That male, who later 
turned out to be Issac Daniels, unzipped his pants and 
removed a plastic bag containing white powder. oe FF 
at 45.] (The evidence which the Government sought to 
present at trial was white powder contained in a poly- 
ethylene bag which was enclosed in a manila envelope.) 
i7a., &t 47.3 

Upon cross examination, Hammonds testified that 
prior to encountering Oates in Detroit Metropol] an 
airport on April 26, he had never personally seen Oates 
before. He had only seen a photograph produced by the 
Detroit Metropolitan Police Department. [ va 2 S€e] 
Hammonds testified that he had never investigated Oates. 
He testified that he did not know the name of the person 
who was accompanying Oates until after the arrests were 
made. [Id., at 55.] He testified that during the time 


he nad the two persons under observation in the D2troit 


airport they never attempted to be evasive in any fas .i0n, 


nor did they draw any attention to themselves in any 


other way than just being there. ild., at $6.) He 


testified that when the plane arrived in New York he 


did not notice that they were attempting to avoid 

each other but that they were just walking along talk- 
ing in the corrid:>. {[Id., at 64.] He testified that 
at the time he saw Oates and Daniels meet McMillan in 
the corridor in LaGuardia Airport, he never observed him 
(McMillan) “even speak to Daniels." [Id., at 65-66.] 

Hammonds could provide no factual information 
concerning the whereabouts of Daniels, Oates and McMillan 
from the time Hammonds last saw ther in the corridor of 
American Airlines at LaGuardia until he next saw Oates 
and Daniels in the waiting area at gate 10 the follcw- 
ing morning. 

When he saw Daniels and Oates on the morning of 
April 27, Daniels was merely sitting in the waiting 
area; Oates appeard to be doing the same, perhaps look- 
ing at Daniels or in Daniels' direction. [Jd., 7823 

Concerning the matter of the arrests which Hammonds 
had participated in, on cross examination Hammonds 
admitted that by April 27, 1972 he nad been involved 
in only 15 to 20 arrests. That approximately three of 
these arrests were at an airport. He could not remember 


whether or not contraband had been discovered in those 


arrests at the airport. He could not remember whether or 


not any weapons had been confisc. ted in those arrests. 
{[Id., 76-77.] 
Hammonds also testified on cross examination that 
he had no idea when Daniels and Oates had arrived at thi 
waiting area on the morning of April 27. 
Agent Hammonds testified that prior to the frisk- 
ing of Oates and Daniels, in fact at the time he sen 
Lentini to get che costoms security people, he had al- 
ready decided tc place the two men under arrest; and 
that, specifically, he then thought that he had pro- 
bable cause to place Daniels under arrest. However, 
he did not inform the other agents that he intended to 
make the arrest. [Id., at 85-86. ] . 
Customs secur y officer Kerry Fromkin was also 
illed as a witness for the Government. He testified 
that on the morning of April 27, 1972, he and his 
Arthur DeAlfi were on duty together at LaGuardia. At 
approxime*ely 7:15 a.m. two agents from the Bureau of ° 
Narcotics contacted them and asked for their assistance. 
« 


The ayents said that they had two suspects under surveillance. 


"They said they were carrying drugs and were armcd and 
wanted our assistance in indentification checks or any 


assistance we could provide at that time." [J 


Th, 
if 


ley went to gate 1) and Agent Hammonds told them 


| 
| 
| 


of the bulge in Daniels' coat. Fromkin said that he 
noticed the bulge too. [Id., at 107.] Fromking stated 
that he had approached Oates and identified himself 

and asked Oates to accompany him to a private room. 
DeAlfi talked to Daniels and the four of them walked 

to the "small American Airlines office." {¥d., at Lil.) 

Fromkin asked Oates for identification, and Oates 
produced a driver's license. Fromkin asked Oates if 
he had a weapon on him and Oates said no. Fromkin then 
asked Oates if he minded if he had did a pat-down search. 
Fromkin proceded with the pat-down which was "negative." 
ijd., at 11231 

Oates was carrying a paper bag. Fromkin stated 
that he searched the bag which contained old clothes 
and other articles. 

Fromkin stated that he observed his partner, DeAlfi, 
make a pat-down search of Daniels. When DeAlfi got to 
the pocket of the overcoat which Daniels was wearing, 
there was a large bulge and he removed it. It was a 
wallet. He continued the pat-down search and on 
Daniels' right leg he discovered another bulge. DeAlfi 
asked Daniels, "What is this?" when he got to the thigh 


and Daniels said “powder." At this point DeAlfi said 


tc remove it, to Daniels. Daniels then opened his pants 


and dropped them and removed a large brown package, a 
manila envelope. lid., @€ 213.4 

Fromkin stated that inside the manila envelope was 
a bag containing white powder and a white envelope c.on- 
taining powder. The white envelope was taken out of 
the bag and replaced. Fromkin then put his initials 
on the maila envelope. [Id., at 116.] In describing 
the seizure of the packet, Fromkin stated " ... at 
the time it was a little fatter than it is now." 
[Id., at 119.] Over objection of counsel, the court 
admitted the evidence for the purposes of the hearing. 
After the seizure of the packet, Oates and Daniels were 
placed under arrest by an agent of the Bureau of Nar- 
cotics. There was a jurisdictional dispute, and Oates 
and Daniels were held for the arrival of additional 
custor officers [Id., at 123-124.] 

upon cross examination, Fromkin stated that there 
was not attempt to request identification from either 
Oates or Daniels in the waiting area. fid. 5 at 130.) 

Arthur DeAlfi was called as a witness for the 
Government and testified that he was with Fromkin on 
the morning of April 27, 1972, when they were approached 
by agents cf the Bureau of Narcotics and Dangerour Drugs 


to say that they had two men under observation at gate 10. 


The agents said that they had reason to believe that 


they were armed and possibly carrying narcotic drugs. 

{[Id., at 147-148.] They went to the gate area, and ~ 
DeAlfi observed a large bulge in the coat pocket of 

Issac Daniels. At that time Daniels was approximately 

20 feat from DeAlfi. [Id., at 148-149.] DeAlfi said 

that he had both men under observation for "a few 

minutes before the flight aboarded." 

(At trial, DeAlfi appeared as a witness for the 
Government. He then testified that he observed a 
bulge in Daniels' coat pocket on the right side. Pir. 
Jan. 8, 217.] However, he admitted that he appeared 
as a witness before the grand jury on May 5, -972, 
approximately eight days after the arrest in this 
matter [Id., 216], and at that time he told the grand 
jury, "one of the individuals had a large bulge on the 
left side cf his leather coat." [Id., 218.]) 

DeAlfi stated that he approached Daniels; he 
identified himself as a customs security officer and 
asked Daniels to come with him. Daniels and Oates were 
taken to a small office in the vicinity of gate 8. 
frd.,; at 150.) 

DeAlfi asked Daniels if he had any identification 


and Daniels said no. "And then I asked him if he would 


~2 = 


consent to being searched and he agreed to that. He 
said we could search him." [Id., at 151.] DeAlfi 
patted Daniels down, and he felt a large bulge in one 

of the coat pockets. "I couldn't be quite sure what 

it was. I removed it from his pocket and it turned out 
to be a wallet." [Id., at 151l.] DeAlfi described the 
wallet as “It was quite large for a wallet. To describe 
it, I would say it was almost--almost three inches thick. 
It was stuffed full of papers, addresses and so on and 
so forth. Extremely large wallet." [Id., at ES25:] 

DeAlfi then continued with his pat-down and came 
to an area just inside the right thigh where he felt 
another large bulge. He asked what it was. Daniels 
replied it was powder. DeAlfi asked Daniels to lower 
his pants and remove the package which Daniels did. 
DeAlfi then stated that the package was a brown manila 
envelope containing two plastic packages inside the 
manila envelope. "One was rather large and a smaller 
one." [rd., at 153.] 

Thomas L. Lentini, a DEA agent, was called by the 
Government to testify. Special Agent Lentini testified 
that on the morning of April 27, 1972, he participated 
in a surveillance at LaGuardia. He testified that he 


went to the American Airlines office. "The purpose 


-lli- 


(for goi» to the American Airlines office) was to gain 


assistanc from uniformed officers because we had in- 
tended to make an arrest and for the safety of the 


people in the airline and what not, we thought it would 


- 


be better if we had uniformed assistants." [Id., at 172.] 
In argument to the court in opposition to the 
Motion to Suppress Evidence the Government said: 


Now it is the Government's position, 
your Honor, that although Mr. Paul 
Oates and Issac Daniels were detained 
that it is not necessarily a fact 
that they were under arrest at the 
time they were take out of the 
boarding area. I think the evidence 
that your Honor heard is consistent 
with that position. 


Again, even assuming and accepting 
that at that point in time they were 
placed under arrest it is the Govern- 
ment's position that probable cause 
existed for the arrest. [is., Jans. 6, 
at 293.] 

The court denied the Motion to Suppress Evidence, 
basing its denial, in part, on Jerry vs. Ohio, 392 US at 
page § [(Tr., Jan. 6, at 302-304.) 

At trial, Shirley M. Harrington was called by the 
Government as a witness. [Tr., Jan. 12, at 439.] 

Mrs. Harrington was a chemist in the employ of the 
United States Customs Service. She was asked to 


identify Government's Exhibit No. 1 and asked whether 


or not she could tell if she or any member of the 


-12- 


chemists' staff of the Bureaus of Customs had occasion 
to conduct certain tests on that exhibit? She replied, 
"Yes sir. I am sure these tests were by Mr. Weinberg." 
Objection was immediately entered by counsel. [Id., at 
144.] At a side bar conference the Government stated 
that "Mr. Milton Weinberg was here last week to testify 


that the tests that he conducted on the Government's 


Exhibit No. 1. He is not (sic) retired, and I am told 
by his wife very sick. Ayparently he has some -ype of 
bronchial infection." [Id., at 441-442.[ After a brief 


adjournment, the Government announced that it would rely 
on the Federal Rules of Evic e, Section 803(6) (8) (24). 
[Id., at 443-444.] The court stated that it would admit 
testimony concerning identification of initials on the 


evidence under Federal Rules of Evidence 901 (A) (B) (2) (7) 


(8) [Td.., ae 44523 

The copy of the chemist's report provided to the 
defense prior to trial did not have a signature. tid... at 
447.] The defense objected to the failure of the Govern- 


ment to provide notice that it intended to introduce such 
hearsay evidence. The defense called the attention of the 
Court to F.R.E. 804; and the Government responded by referr- 
ing to 803(24), and it asserted that sufficient notice had 


been given. [Id., at 448-449.] 


-l13- 


Testimony of witness Harrington continued over 


defense objections. at 450.] It was the Govern- 


er oF 


ment's contention that the evidence to be presented would 
fall within the business records exception to the hearsay 
rule. (742.5, at 45%.) 

Mrs. Harrington was shown Government's Exhibit 
for identification No. 12 which she identified as a 
U.S. Customs Form 6415 for use to report the results of 
laboratory analysis. [Id., at 453.] She testified that 
the numbers on Exhibit No. 12 and on Exhibit No. 1 were 
the same. 

She testified that she was familiar with the hand- 
writing on Government's Exhibit 1. and the initials on 
that exhibit were those of Milton Weinberg. [Id., at 
457.] She testified that the signature of the chemist 
on Exhibit No. 12 was in the handwriting of Mr. Weinberg. 
[Id., at 458.] She testified that the findings in the 
laboratory report were that the material contained 36-1/2 
percent of heroin hydrochloride, admixed with lactose. 
She testified that the net weight of the substance when 
received was 495 grams and that the net weight returned 


" 


was 485 grams. In response to a question as to what ‘net 
weight returned" meant, she stated: “It is the net weight 


of the material returned to the agent or our customs 


cfficer, after the chemist is through analyzing.” [Id. 
at 458-459,.] 

In relation to Government's Exhibit No. 13 for 
identificaticn it was the not of the Government chemist 
concerning the analysis. She testified that she recognized 
the handwriting on the Exhibit as being that of Mr. Wein- 
berg. She testified that the reverse side of Exhibit No. 
13 indicated the work that Mr. Weinberg did at arriving 
at his conclusion. In addition to other informatior she 
said that the Exhibit indicated the Mr. Weinberg "did 
preliminary task tests on each of the two exhibits, and 
he has very definitely naxked that he did them on both 
exhibits, and he performed tests that led him to 
believe that the material contained heroin hydrochloride, 
and then proceded with more sophisticated tests and proof 
infra-red spectroscope." All of this she said indicated 


that the material in fact was heroin hydrochlor 


Mrs. Harrington's attention was called to Exhibit 
No. 12, and she was asked if there was any idication as 


to what had been Gone with the substance that was turned 


over to the customs chemist for analysis. To this she 
replied, "It is scratched up on the copy, but I can read 
through it.” [Id. at 461.] 


5 


At that point, the Government announced that it had 


no further questions whereupon a side bar conference was 


called by the Court. The defense again made objection 


to the introduction of the evidence and to testimony. 


{[Id., at 462-464.] 
Upon cross examination, Mrs. Harrington agreed that 
she had no part whatsoever in the analysis of anything 
contained in the Government's Exhibit No. 1. [Jd., at 
468.] She stated that Mr. Weinberg retired very shortly 


before she came to work for the United States Customs 


in New York. She never actually worked with Mr. Wein- 
berg in the laboratory. [Id., at 465.] She never 
observed Mr. Weinberg do any test. [Id., at 470-471.) 


She never received any notes from him on any matter. 

Further, Mrs. Harrington descrived the procedure 
for re-analyzation of the material following conclusion 
of prosecution. She was asked whether or not the 


material in Government's Exhibit 1 had been analyzed 


twice. She responded, “Yes sir. I am almost positive 
that I had done that one recently ... " [Id., at 
474.) 


Howevern when asked to inspect the evidence itself, 
the witness failed to find her initials on the package, 
and she stated she was wrong as to the second analysis. 


[Id., at 475-476.] 


The defense objections were overruled and both 


exhibits were entered into evidence. [Id., at 465.] as 


In a conference in chambers following the conclusion 


of the case for the defense, the Court reviewed the charge 


which it intended to to present to the jury and objections 
to various portions thereof were entered. Objection was 
specifically entered to the Court's charge on "the Pre- 
sumption Of Innocence" concept. At objection counsel 
stated, “The defendant begins a trial with a clean slate, 
and the presumption of innocence remains throughout deliber- 
ation of the jury until such time as the jury unanimously 
agrees that he is guilty.” [Tr., Jan. 13, at 547.] To 


which the Court responded: 


Defendant Paul VY. Oates was found guilty on both 


‘se. , gan. Lé, BE 123°722..! 


ARGUMENT 


I, 


THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR IN CONSIDERING THE APPELLANT S 
PRE-TRIAL MOTION TO SUPPRESS EVIDENCE 

BY CONCLUDING EITHER THAT THE GOVERN- 
MENT OFFICIALS HAD PROBABLE CAUSE TO : 
ARREST THE DEFENDANTS FOR A NARCOTICS | 
OFFENSE OR THAT THE GOVERNMENT OFFICIALS | 
HAD REASONABLE GROUNDS TO DETAIN THE 

DEFENDANTS TEMPORARILY FOR INVESTIGA- 

TIVE PURPOSES, 


In this case, as in Sibron v. New York, 392 US 40, 

1889, 20 L Ed. 2d (1968), both the Government and the 
trial court have "had some difficulty in settling upon a 
theory for the admissibility" of the evidence seized from 
the Defendants. Id., at 45-46; 20 L Ed. 2d 

Early in the suppression hearing, Agent Hammonds 
testified that he made a field decision to arrest 
Defendants while they were waiting to board an airplane 
at LaGuardia Airport. [Tr., Jan. 5, at 41.] Likewise, 
Agent Lentini testified that the plain clothes nar- 
cotics officers sought the help of uniformed customs 
officers "because he had intended to make an arrest." 


[Id., at 172.] On the other hand, when Agent Hammonds 


was cross-examined about reading the Defendants their 


rights after their arrest, he answered that the Defend- 
ants were not really under arrest butinstead "were be- 
ing detained, temporary detainer" (sic). iId., at 95.] 
The prosecuting attorney was equally uncertain. He 
argued that "it's not necessarily a fact that they were 
under arrest at the time they were taken out of the 
boarding area;" he then added that if the Defendants 
were under arrest, the arrest was supported by probable 
cause. [Id., 302-304.] 

In view of the Government's uncertainty, the trial 
court's ambiguity on this issue is not surprising. 


Relying on Terry vs. Ohi 392 US 1, 88 S Ct 


AS 
, « , ‘ . 4 , 


889 (1968), the Court at one point labeled the 
officers' actions an investigative stop. (Tr., Jan. 6, 
at 302-303.) At a later point, however, the Court seemed 


to conclude that the officers arrested the Defendants. 
[Id., at 304.] 

First, it would be unreasonable to expect law en- 
forcement officials to understand the definitional 
nuances of search and seizure law. Nevertheless, the 
record in this case leaves the impression that the 
official conduct at LaGuardia is conduct in search of a 
post facto rationale. Moreover, the question is not 


merely one of semantics. The requisite probable cause 


-|19- 


to justify an arrest is both quantitatively and | 
qualitatively higher than that needed to justify a 


stop. 


At the outset it seems both incongruous and even 
disincongruous for the Government to argue that a 
mere stop o-curred after two of its agents testified that 
they intended to arrest the Defendants. To argue that an 
arrest did not occur until the evidence was uncovered is 
to argue that the uncovered evidence may be used to 


justify the arrest. Of course, it is “axiomatic that 


an incident search may not precede an arrest and serve 
as part of its justification.” Sibron, supra, 

3, y i at 134-923 ‘ hnen ; nz? + 8, 2 : 
16-1 68 S Ct. 367, 92 L Ed 436 (1948). The official conduct 


in this case also belies the view that a mere stop 
occurred. First, seven Government law enforcement 
officials (five of whom were special narcotics 
officers) participated in the seizure and search of 
Oates and Daniels [Id., at 45]. Second, the full-scope 
of the search [see II, B, infra], belies the notion that 


a mere Terry stop and frisk occurred. The officers 


looked into a bag containing old clothes that Defendant 
Oates was carrying. Th-y also removed a wallet from 
Daniels, without any indication that the wal]2t felt 
like a weapon. (Tr., Jan. 5, at 11), 351.] Finally, 
the officers also required Daniels to lower his pants 


to remove a “bulge” inside the right thich. [ld., at 


Most significantly, the officers at no time 
testified thet they thought that the leg bulge might be 
a weapon. In fact, if the officers really expected to 


find a weapon, they most probably would have searched 


ct 
- 


he Defendants immedir*ely for their own protection 


instead of first tra.porting them to a sma rocm i! 

the rt for a complete search. [ , at 87-88.] j 
Since the *ficers so clearly engaged in a full searcl! 

for narcotics evidence, not a limited search for 


weapon, it must be concluded tnat more than a temporar 
stop had occurred. In short, the officers did what 

p 
both Hammonds and Lentini said that the set out to do: 


4s 


a full arrest occurred pefore the Defen 
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searched. 


plain: that an arrest occurred before the search n 


a companion case to Terry and Stibron, supra, the Court 
found that an arrest, not a mere stop, had occurred. 


"when the policemen gathered Peters by the collar, 


he abruotiy 'seized' him and curtailed his freedom of 
Move at... " The Third Circuit has stated the 
matter succinctly: An arrest is the seizing of a per- 


son "by any act that inuicates an intention to take 
him into custody and that subjects him to the actual 
control and will of the person making the arrest." 
F 2d 1093 (3d Cir. 1972). Such 
an “absolute restraint" of the defendant, as occurred 
both in Lampkin and in this case, cannot be labeled less 
than a full arrest. [See 464 F 2d 1095.] 

As indicated, both the officers on testimony and 


all the surrounding circumstances demonstrate an 


intention to take [the defendants] into custody", 


While both arrests and stops are Fourth Amendment 
seizures, and arrest is much more intrusive and accord- 
ingly requires a greater level of probable cause. An 


arrest carnot be supported by “common rumor or report, 


suspicion, or even strong reason to suspect” Henr 
4L Ed 2d 134 (1959), 


1 enen 722 
IS 98 §U » UU. 168, 


By its very language, probable cause 
1 


connotes probabilities rather than possibilities. 


S17 bron 
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As Justice Harlan stated in concurring with the 


court's finding of a lack of probable cause an ¢ 


the police surveillance disclosed nothing to make it 
ibron was engaged in narcotics traffic. 


"probable" that § 
L J. concurring). 


IC at 79 29N T. Fd 
“ QaeyY “» a panes 


If probable cause does not entail a "probability" 


of criminal conduct, there is no way to distinguish 


the requisite cause to justify an arrest from the 
A stop requires 


requisite cause to justify a stop. 
easonable suspicion, based upon articniable facts, 


- ‘ ‘ 
t ty 


emphatically makes clear, however, an 


supra, 


As Henry, 
arrest cannot be justified by even a strong reason 


to suspect. 
It is Appellant's position that the officers in 


VY? 


this case did not have sufficient cause to justify an 
more cle7 ly; they 


investigati stop under Terry; even 
eee ee 
1 
See LaFave, Street Encounters tn the netitut 
rr Sibron, Peters and beyond, 67 Mich. L. Rev. : 
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did not have full probable cause to arrest. First, 


Agent Hammonds testified that he saw Appellant Oates 
and an unknown individual at the Detroit Metropolitan 
Airport. [Tr., Jan. 5, at 23.] Not until after the 
arrest did Agent Hammonds discover the identity of the 
other individual. [Id., at 75.] Hammonds testified 
that he knew Defendant Oates "as a major trafficker of 
narcotics." [Id., at 23.] But he admitted on cross~ 
examination that he had never met Defendant Oates per 
sonally [Id., at 54.] At best, Hammonds had previously 
seen police photographs of Oates. {[Id.] 

It pays to stop at this point to evaluate this 
testimony. In Spinelli v. US, 394 US 410, 89 S Ct. 584, 21 L 
Ed 2d 937 (1969), the Supreme Court evaluated an officer's 
statement that the Defendant was "known to this affiant 
and to federal law enforcement agents and local law en- 
forcement agents" as a bookmaker. A majority of the 
Court characterized this statement as a "bald and un- 
illuminating assertion of suspicion" entitled to "no 
weight" in a probable cause determination. 
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(1971), aid criticize this aspect of Spinelit, but a 


majority of the Court refused to join this part of the 
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Harris decision.2 Spinelli, therefore, remains good law 
on this point. Unsupported claims of a person being 
known as a trafficker should be entitled to no weight. 

At the Detroit Airport, Agent Hammonds saw the 
Defendant Oates and the unknown individual engage in 
conversatoin for 15 to 20 minutes. [Id., at 26.] Agent 
Hammonds had observed Defendant Oates enter the first 
class section of a flight to New York; the unknown 
individual entered the coach section of the same flight. 
[Id., at 27-28.] Since the two persons had not avoided 
each other in the airport, their split up suggests nothing 
"criminal" in nature. On the plane, Hammonds observed 
the unknown individual with a running nose and ‘what 
appeared to be" needle tracks on his hands. itd. at 
30.] Aside from these indicia of possible status Agent 
Hammonds observed no suspicious activity on the plane. 
In New York both Defendants walked down the airport 


hallway together, again belying any suggestion of evasive 
2 3 be 


action. [Id., at 32.] Hammonds then observed the two 

people meet William McMillian, whom h "knew" to be 

associated with the drug culture in New York. Again, 
2 


See Part II, joined by only Chief Justice Burger 
and Justices Black and Blackman. 
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of course, this testimony is nothing but a "bald and 


unilluminating assertion of suspicion." See Spinelli, 
supra. 
It should be stressed that Agent Hammonds observed 
no suspicious activity. [Id., at 56, 64.] At no time 
did he overhear suspicious conversation. And Agent 
Hammonds made no effort to keep the Defendants under 
surveillance in New York. [Id., at 37.] At this point, 
therefore, we have nothing but association of an unknown 
person with two persons "known" to be involved in narcotics. 
The next morning Agent Hammonds observed the 
Defendants back at LaGuardia, about to engage a flight 
to Detroit. [Id., at 39.] Oates and the unknown per- 
son were seated across the waiting area from each other. 
The Defendant Oates was “looking in the direction of 
Daniels." [Id., at 74, 82.] Agent Hammonds conceded 
that the Defendants did not make any "furtive movements" 
in the airport. [Id., at 86.] Agent Hammonces then sat 
down next to the still unknown individual. He observed 
a "bulge" in that person's right hand coat pocket and 


3 
another bulge on his thigh. [fd., at 49.) 


eee LL 


3 

The former bulge turned out to be a wallet, 
demonstrating that bulges can be, and perhaps usually 
are, consistent with innocent behavior. 
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On the basis of this evidence, Agent Hammonds decided to 
make an arrest. [Id., at 41l.] 

In short, we have an overnight flight to New York 
by an unknown individual and a person suspected of drug 
involvement. Even ignoring Spinelli's admonition that 
unsupported suspicions of criminal involvement are en- 
titled to no weight, we have nothing but guilt by 
association and bulges. Certainly an overnight trip 
to New York is not unusual in this day of common air travel. 
It bears repeating that the officials observed no furtive 
conduct, overheard no conversations and did not observe, 
or attempt to observe, the whereabouts of the Defendants 


» 


in New York. These facts, therefore, do not come close 


' 


to suggesting a "probability' of criminal conduct. 
The Sibron case, supra, strongly supports the above 
conclusion. In Stbron an official testied that he 


observed the defendant on the street over an eight hour 


period, during which time he engaged in conversation with 


4 

In spite of the fact that there were some seven 
Government Agents involved in the arrest of Oates and 
Daniels, several of whom testified for the Government 
at the Hearing, the litany of their testimony is directly 
traceable only to Agent Hammonds. In essence, it was 
Agent Hammonds suspicions which the others ratified as 
their own. 


six or eight persons whom the officer "knew" to be 


engaged in narcotics offenses, Toward the end of the 
period, the officer observed the defendant enter a 
restaurant and speak with three more "known" addicts. 
The officer then called the defendant outside and said 
"You know what I am after", after which the defendant 
immediately began reaching inside his pocket. The 
officer then thrust his hand into the pocket and 
retrieved heroin. The court, on these facts, quickly 


found an absence of probable cause: 
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Interestingly, the court did not think that the 
defendant's action, including his hand in his pocket, 
when coupled with the eight hour observation, amountec to 
the requisite cause. 

Henry v. United States, supra, also supports Appellant's 
position. In Henry, unlike the present case, a crime 
clearly had been committed before the Defendant's arrest: 


there, a theft of an interstate shipment of whiskey had 
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occurred. Moreover, the employer of one of the defend- 
ants had given information “implicating” the defendant 
with interstate shipments. The agents then twice 
observed the defendants loading cartons into a car from 
residential premises. On these facts, which are more 
specific than those in the present case, the court found 
a lack of probable cause. 

In the court below the Government relied upon 
States v. Riggs, 474 F 2d 699 (2d Cir., 1973). This reliance is 
misplaced. Not only are the facts significantly different 
[see infra, at C], but the court's holding is irrelevant 
to the present issue. In Riggs, the court concluded that 
the Government had sufficient evidence for a Terr, stop 
for identification purposes. As the defendant looked 
through her bag for identification, the officers 
observed in plain view a plastic bag containing white 
powder. Observation of the powder, with strong other 
indicia of criminal activity, provided probable cause 
for arrest. Hence, Riggs is a case in which probable cause 
developed during an intrusive, investigative stop. In 
the present case, the officers arrested the Defendants 
at the outset, after observing "bulges" not white powder. 

In summary, the Government officials did not have 


probable cause to arrest the Defendants. Since the 
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evidence was uncovered in a search incident to an 


illegal arrest, the evidence should be suppressed. 
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As already indicated, two agents testified that 
they intended to arrest the Defendants at the outset. 
Nevertheless, even if this court were to consider the 
officers conduct as nothing more than an investigative 
stop, the officers did not have sufficient cause to 


justify such activity. 


The starting point for this analysis must be Terry, 
supra. Terry for the first time authorized a Fourth Amend- 
ment seizure [a temporary seizure] on less than full 
probable cause. Because however, of a strong concern 
that a diluted probable cause requirement would render 
citizens subject to seizure at the uncontrolled discre- 
tion of police officers, the covrt established stringent 
criteria for even temporary street stops and limited 
frisks for weapons. The court specifically said that 


a Fourth Amendment intrusion, even a limited one, cannot 


be justified by “inchoate and unparticularized suspicion 
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Or hunch." 392 US at 27, 20 L Ed 2d at 9C9. Likewise, 
subjective good faith alone will not justify an in- 
trusion. 392 US at 22; 20 L Ed 2d at 906. Instead, the 
officer "must be able to point to specific and articul- 
able facts which, teken together with rational infer- 
ences from those facts reasonably warrant the intrusion." 

In the present case, the officers certainly had 
inchoate suspicions. Indeed they undoubtedly enter -- 
tained those hunches in good faith. But the hunches wer 
no more than hunches. Without specific articulable facts 
a Fourth Amendment intrusion was unjustified. As in- 
dicated in the previous section of this argument, the 
hunches were based on seeing an unknown person 
take an overnight trip to New York with a person suspecte 
of narcotics involvement and on seeing the unknown person 
with some bulges in his coat pocket and pants. 

t-bron demonstrates the importance of the articulable 

facts requirement. As set forth morely above, the officer 
in Stbron observed the Defendant continuously for an 
eight hour period conversing with several "known" 
addicts. Obviously the officer had a reasonable hunch 
that something was amiss, but the Court concluded that 


the officer did not have sufficient cause, based upon 


specific and articulable facts, to justify a Fourth 


Amendment intrusion. See also United States v. Brignont- 
Further analysis of the so-called stop and frisk 
cases also supports the above conclusion. In deciding 
to authorize some Fourth Amendment activity on less than 
a 
probable cause, Terry indicated that the reasonableness 
of police intrusions (other than full arrests and full 
searches) depends upon a balancing of the need for the 
intrusion against the invasion entailed by intrusion. 
391 US 1, 20 L Ed 2d 905. Justice Harlan noted that Terry, 
unlike Sibron, involve the possibility of a violent 
crime. The present case, like Sibron presents no facts 
indicating the Defendants were about to embark on a 
violent crime. In short, since a violent crime was not 


eminent, there can be no justification for a watering 


down of the Zerry articulable facts requirment. (See also, 


As indicated in the previous section, the Government 
relied in the court below and this Circuit's decision in 
tage to support the officers’ conduct in this case. Riggs, 
however, is clearly distingushable. In Riggs, a woman 


in Detroit purchased an airplane ticket to New York under 


the name of P. Griggs. When asked for identification under 


airport security procedure (a procedure not involved 
in the present case), the woman produced a document 
bearing the name Fairh Riggs. In addition, and air- 
line supervisor observed “stacks of money" in a brown 
paper bag the defendant carried. The defendant had 
indicated that the bag carried ner lunch. Although 
the airline officials permitted the defendant to pro- 


ceed to New York, they alerted the police, who ascertained 


that a woman by the name of Cynt. Griggs, also known 
as Betty Jackson, did have a narcotics record. (This, 


of course, is not the same as saying that a person is 
"known" to be involved in narcotics.) Later the same 
day, the defendant was again observed in New York buy~ 
ing a plane ticket back to Detroit. This time the ticket 
was purchased in the name of F. Riggs. 

Hence, uniike the present case, tie defendant pur- 
chased tickets under two different names on the same day. 
When stopped and asked for identification, the defendant 
produced documents bearing the name Farrah Jackson. 

In Riggs, this court found a number of "specific 
and articulable facts" to justify the stop at a New 
York airport: large stacks of money in a paper bag; 

a false claim in Detroit that the bag contained “lunch"; 


a return to LaGuardia after two hours with a camera case 
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in addition to the brown paper bag; 


different names to purchase t 


P. Griggs; the 


for a woman named Cynthia Griggs. 


sized, moreover, that the 


facts to justify only a stop 
after the defendant produced 


third name, Jackson, 


Griggs 1ad used Jackson as an 


still did not arrest the defs 


action of the arrest occurred 


observed the white powder 
ant's bag while 


admirable restraint in 


the intrusive seizure int 


nis 


by 


acts nearly as 


In short, the Government 


did not have sufficient cause 


stop, let alone che intrusive 


occurred. Since the evidence 


that derived from an unlawful 


have been suppressed. 


actual existence of a 


court 


ndant. 


in plain view 


she looked for 


strong as those 


the use of two 


ickets, one name being 
criminal record 
It should be empha- 
all these 


used specific 


for identification. Even 


identification bearing a 


(it should be recalled that Cynthia 


alias), ‘ie officials 


The more intrusive 


only after the officers 


in the defend- 


identification. The 


is in marked contrast to 


case--a seizure unsupportea 


in Rigge. 


officials in this case 


to justify even a Terr 


seizure that actually 


was found in a search 


stop, the evidence should 
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The Government apparently has forgotten that 
r? did not authorize exploratcry searches for 


7 7 


evidence. Rather, Terry authorized only 
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frisk for weapons when an officer has reasonable 
grounds to believe, based upon specific facts that 


person is armed and dangerous. 39: é rt 9. 


See also Adane v. Willians 


In this case we have only Agent Hammonds' testimony 
that “over 50 percent" of narcotics arrests involve 
weapons. ~ Not one specific fact suggested that the 

5 

Even this estimate of "over 50 percent" was 
materially compromised by Hammonds’ testimony on 
cross-examination. On cross-examination he admitted 
that at the time of the incident in question he had 
only been involved in 15 to 20 arrests. That only 
three of these a sts were at an ai u 


rests we 
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not remember whether or n 
covered in those arrests 

not remember whether or n¢ 
fFiscated in those arrests. [Tr. Ja 
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In short, Agent Hammonds could testify to no experi 

of narcotics arrests at airports involving the finding 

of weapons. Given the security procedures whicl 
; } 


present on April 27, 1972 in most airports and the notics 
that passengers may be subject to search for weapons, it 
is not unreasonable to presume that persons who were 


trafficking in narcotics worl fc 
of individuals and the less likely to be armec 
dangerous. 


be the least A: 
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befendants were armed. The officers did not immediately 


search for weapons when they stopped Oates and Daniels. 
Instead, they tock them to another room where they 
engaged in searches. Agent DeAlfi removed a wallet 
from Defendant Daniels' coat, saying only "I couldn't 
be quite sure what if was." [Tr., Jan. 5, at 152.] 
Agent DeAlfi then forced the Defendant Daniels to 
remove his pants and surrender a "bulge" underneath the 
pants at the right leg. iTr., Jan. 5, at 153.] At no 
time did Agent DeAlfi say that the bulge felt like a 
weapon. 

It should not even need arguing in this case that 
the federal officials were sea. thing for narcotics and 
not for weapons. To allow exploratory searches for 
evidence, not just weapons, is to undo the distinction 
Terry drew between ordinary searches and weapon searches. 
A weapon search, the court noted, "Is not justified by 
any need to prevent the disappearance of destruction of 
evidence." 392 US at 29, 20 L Ed 2d at. 910-11. Since the 
reason for the search is narrow, the scope of the search 
is accordingly narrow: a pat-down for weapons. A search 
for evidence cannot be narrow in scope. To use Terry 
to allow a search for evidence is necessa”ily to ailow 


full searches on less than probable cause. This Court 
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has never condoned. Hopefully it never will. 


Just last term of Court, the Supreme Court indicated 
that searches for evidence required full probable cause. 
In United States v. Brignont-Ponce, supra, at 2580, the court 
applied Terry to justify the brief stopping of suspected 
illegal aliens on less than full probable cause. The 


court significantly added: 


The officer may question the driver and 
passengers about their citizenship and ° 
immigration status, and he may ask them 
to explain susptctous circwnstances, 
hut any further detention or search 
must be based on consent or probable 
2aquUse 
Applying Jerry, Stbron and Brignoni, the officers had 
no justification for searching for weapons in the pre- 
sent case. And morwsignificantly, they had no right to 
engage in a search specifically aimed at finding narcotics 
rather than weapons. 
9 


IT. 


THE TRIAL COURT WAS JN ERROR WHEN IT 
DENIED THE DEFENDANT S RIGHT TO CON- 
FRONT THE WITNESSES AGAINST HIM BY 
PERMITTING THE INTRODUCTION OF HEAR- 
SAY TESTIMONY CONCERNING THE CHEMIST 
ANALYSIS OF THE CHIEF EVIDENCE INTRO- 
DUCED BY THE GOVERNMENT. 


At trial, the Government sought to introduce 
evidence, the chemical analysis of the Government's 
Exhibit No. 1. The chemist, whom the Government alleged 
to have been responsible for the analysis, Milton Wein- 
berg, was not present for testimony. The Government 
claimed that Mr. Weinberg had been available the week 
before for testimony but that he had beccme ill with a 
bronchial complaint. [Tr., Jan. 12, at 441-442.] 

In the place of Weinberg's testimony, the Government 
brought on witness Harrington, a United States Customs 
chemist. Through her testimony, it introduced Govern- 
ment's Exhibit 12 and 13: Exhibit 12 being a conclusion- 
ary statement as to the analysis purportedly signed by 
Milton Weinberg; and Exhibit 13 being the handwritten notes 
allegedly made by Milton Weinberg at the time of his 


analysis of a sample of the material contained in Govern- 
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ment's Exhibit l. 

Mrs. Harrington made no ciaims to knowing Mr. Wein- 
berg personally. In fact, she stated that by the time 
she came to work with the Customs Lab in New Yor, Mr. Wein- 
berg had retired. She never observed Mr. Weinberg make 
any tests of any kind. [Tr., Jan. 12, at 465.] She 
never received any letters from him. She never received 
any notes from him. [Tr., Jan. 12, at 470-471.] She made 
no personal analysis of any of the material allegedly 
contained in Government's Exhibit 1. [Id., at 468.] 

Defense counsel made repeated objections to the 
testimony of witness Harrington and to the introduction 
into evidence of Government's Exhibit 12 and 13. Counsel 
pointed to the inherent untrustworthiness of the two 
exhibits by virtue of the fact that a most significant 
statement in Exhibit 12 had been struck through by a 
party unknown. 

In tesponse, the Government informed the Court that 
it would rely on the Federal Rules of Evidence, Rule 803(6), 
803 (24), 804(5). [Id., at 443-444.] However, the Govern- 
ment's chief contention seemed to be that the testimony 
of evidence was admissible as a Business Record exception 


to the Hearsay Rule. 


F.R.E 


states: 


MENT 
TO THE HEARSAY RULE BY F.R.E 


CORD OF THE MATTERS OBSERVED BY 
POLICE OFFICERS OR OTHER LAW ENFORCE- 
PERSONNEL ARE EXCLUDED AS FXCEPTIONS 


. 803 relevant to public records and reports 


A legislative 


significant. 


on January 6, 1974, 
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nristory of F.R.E. 803(8) is most 


{Congressional Record pp. 


Debates in the House of Representatives 


563-565] 


clearly demonstrates the great concern of the House for 


maintaining the historical and constitutional right of 


confrontation in criminal cases. 


The text agreed to by 


the House on that date and subsequently full incorporated 


in the Federal Rules of Evidence by the Congress excludes 


from exceptions to the Hearsay Rule not only police 


officers' 


investigative reports, 
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but also those of 


other 


law enforcement personnel. °® 

When Representative dungate explained the Conference 
Committee's report to the House he stated that as "the 
Rule:s of Evidence now stand, police and law enforcement 
reports are not admissible against defendants in criminal 
cases. This is made quite clear by the provisions of 
Rule 803(8) (b) (c)." {120 Congressional Record H-12254 
(Daily edition, December 18, 1974).] 

Thus, the plain reading of the Rule, together with 
its legislative history, demonstrates a firm congressional 
intent to prohibit the use of law enforcement personnel 
reports in the Government's case-in-chief. There would 
appear to be no need to argue that a United States Customs 


chemist falls within the "other law enforcement personnel" 


6 

The Senate attempted to loosen the restrictions im- 
posed by the House by offering a new Fenest2on of Rule 804 
(b) (5) entitled, Criminai Law Enforcement Records and Reports. 
In that proposed Rule the Senate would have added a new 
hearsay exception, not contained in the House bill, which 
would have seovided that certain law enforcement records 
made by an officer-declarant not available would be 
admissible if his unavailability was due to death or 
physical or mental illness or infirmity or absence from 
the proceeding and the proponent of the statement "had 
been unable to procure his attnedance by process or other 


reasonable means." However, the Conference did not adopt 
the Senate amendment and preferred to leave the bili in 
the House version. [Congressional Record-House, December 


1974, H-11931=-32.] 
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category. Obviously, the experimentation, observations, 


and conclusions of a Government chemist are central 
to the Government's case when possession of narcotics 


is at issue. 
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the Court made a careful analysis of the case law govern- 
ing police records and their admissibility as “Business 
Records.*’ 

The issue in Smith was whether or not a police 
repore could be admitted for impeachment purposes by 
the defense in a criminal matter. There, the police 
officer appeared for testimony and cross-examination; the 
defense sought to introduce a report which the officer 
had prepared. The trial court refused to admit the 


report. 


- 

The Court also reviewed the ap,lication of F.R.E. 
803(8), quoting extensively from the Congressional Record 
in footnotes, however, it did not decide the matter on 
the Rule. [5217 F 2d at 969.] 
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Court of Appeals said: 


nanta 
reporvs 


In explaining the limits of its decision, the Court 


earlier said: 


The rationale for the S h began with 


In Palmer, Mr. Justice Douglas, speaking for the majority, 


upheld the view expressed by this Court tha 


company's records of railway accidents could 


be admitted under the Business Records Act. 


8 
This is of course, the essence of th 
portions of Rule 803(8) (B) (C). 


Douglas said: 
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The Rule in Smith recognized this post litem motan 
potential defectiveness. 

Admittedly, distinctions have previously been made 
between types of police reports to determine admissibility. 
In US ». Frattint, 501 F 2d 1234 (1974) this Court was presented 
with a claim of error based upon the admission of a 
chemist's report. This Court stated that "the bare 
chemist's report was admissible under the Business Records 
exception to the Hearsay Rule," citing United States v. 


a 249 BP OA faR foal, 7s 40 
Ware of ££ 2a JO (/tn r. ig 


In Ware, the Court found 


Cr 


that the exhibits or memoranda made by the chemist were 


admissible "as having been made in the regular course of 


business and that it was the regular course of business 
to make such memoranda or record of the findings of the 
chemist's analysis of the substance purchased from the 
defendant. [Ware, supra, at 699.) The Court also found 
that the exhibits satisfied the "underlying reason for 
this exception in the Hearsay Rule in the admission of 
this class of statements under Section 1732--the pro- 
bability of their trustworthiness.” (Ware, supra, at a 
However, the exhibits made by narcotics agents were 
found to satisfy none of requirements of Section l 


To these exhibits the Court said: 
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These statements when taken in light of the con- 
curring opinion of Judge Schnackenberg, are logically 
inconsistent. There is no doubt that the chemist who 


prepared the report of the analysis of the heroin did so 


Judge Schnackenberg said: 


To assert that a Government chemist's report 
is admissible as a Business Record to prove that the 
substance which the Government alleges the Defendant 
possessed was in fact heroin without the Defendant be- 
ing afforded the right of cross-examining that chemist 
is to relieve the Government of a most important require- 
ment proof and to effectively tie the hards of the 
defense in the presence of a bald assertion contained 
on a piece of paper by an unknown Government agent. 

In the instant case, however, we are not presented 
with a “bare chemist's report" [Frattini, supra] the 
Government's evidentiary problem was quite complex. 


It had two exhibits, 12 and 13. Prior to triai it had 


9 
That confrontation of the Government chemist 
in cross-examination can be a most important factor 


to the defense may be seen in: Berheim, David; DEFENSE 
S, See Chapter Four, Mattnew Bender, 
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submitted a copy of the chemist's report [Exhibit 12] 

to the defense. This report was unsigned. It was 

only after demand was made by counsel immediately prior 
to the calling of witness Harrington that the Government 

. 10 : : 
provided a signed copy. It provided a copy of Exhibit 13 
Only during the examination of witness Harrington. 

As between the two exhibits, there was a Significant 
conflict A sentence pertaining to the receipt and 
disposition of the evidence had been struck out by an 
unknown person on Exhibit 12. (Tr., Jan. 12, at 46l- 


464.] The Government attempted to explain the discrep- 


ct 
Oo 
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ancy, but no testimony was received nor could i 


received in the absence of Milton Weinbery. (I 


ct 


be noted that Exhibit 12 was prepared after Exhibit 
Exhibit 12 is a conclusionary statement. ) 


Further, while witness Harrinaton te 
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She could recognize the handwriting of Milton Weinb 
she in effect also testified that she had never seen hii 
write, she had never receive 


bk 
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, and that in point of fact, she had come t 
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the Customs Lab after Weinberg had retired. 


The Government offered no explanation as to the 
absence of the signature on the defense c py. 


.s to Exhibit 13, which Harrington said were the 


handwritten notes of Weinberg, she testified only in a 
very general manner as to the tests that he performed 
in arriving at his conclusions. 

Finally, demonstrating how easy it is for even an 
"expert" well experienced in courtroom procedure and 
testimony to make e mistake, Mrs. Harrington testified 
that she thought that she had performed tests of her own 
on the particular substance contained in Government 
Exhibit 1. It was only after counsel pressed the matter 
and called her attention to the absence of her initials 
on the packace, that she admitted that she had made a 
mistake: she had not performed any tests on the sub- 
stance. [Tr., Jan. 12, at 470-471.] Thus proving the 
wisdom of Mr. Johnson of Colorado when he said in the 


debates in the House of Representatives: 


The net result of the Government's procedure at trial 
and the admission of the testimony of witness Harri-gton 


was to present th defense with a situation in which 
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ITT, 


THE TRIAL COURT WAS IN ERROR WHEN 
IT FAILED TO INSTRUCT THE JURY THAT 
THE PRESUMPTION OF INNOCENCE CON- 
TINUED WITH THE DEFENDANT THROUGH- 
OUT THE TPTAL AND INTO ITS DELIBER- 
ATIONS. 


the Court 


stated: 


a presunprton 
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ementary , 


16. 915, the Court stated: 
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to be viewed in their entirety. [Stwnmp v. Bennett, 


1968).] It is further agreed that if 


“9, mi ej 


the substance of the requested instruction ca’ in 


fact be found in the instruction as given, no error 


results. US v. Macke, 159 F 2d 673, 673. (1947 


(Je 


With this in mind, we look at the instruction on 


presumption of innocence as given by the Court: 
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It was held in dolt v. US, 54 L Ea 1012 at 1028, that 
an instruction very similar to the one given by the trial 
court in the instant case was satisfactory. 

However, in the conference for discussion of the 
instructions, an objection was entered by counsel to 
this particular charge asking that the Court instruct 
the jury that the presumption of innocence remains 
throughout the deliberation until such time as the jury 
unanimously agrees that he is guilty. To this the Court 


responded: 


1.99 ont’ nha * +b, Lrohspy 5 
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each and every fact that the prosecutor 
presents to the jury. It is rebutted by 
and every time the prosecutor shows facts 
and ctrewnstances under which a juror 
makes a consideration. 

I will not charge that the preswnption of 
innocence continues throughout the trial. 
t is always the preswnption of innocence, 


"in chambers" explanation, demonstrates the great 
difficulty in a proper statement of the presumption. 
Logically, if the presumption of innocence is "rebutted 
every time a fact is raised through the prosecution 
every time," the presumption is a weak sister indeed. 
Under this theory, where is the place of cross- 
exaiination and what is its purpose? 
Obviously, the danger which counsel saw in the 
Instruction was fully supported xy che trial court's 
flat assertion that the "presumption of innocence is 
rebutted by each and every fact that the prosecutor 
presents to the jury." 

On the contrary, the presumption of innocence-- 
far from being rebutted by every fact presented by 


the prosecution--is the constant prism through which 


all evidence is to be seen. Wigmore states the pro- 
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] 
but tt ts rebutted every time a fact 1s 
raised to the prosecution every time. 
[Tr., Jan. 13, at 547-548.) 
The Instr’ -:ion, when viewed in light of the Court's 


position in this fashion: 


. . « the rule about burden of proof 
requires the prosecution by evidence 
convinee the jury of the a 

lt; while the preswnption e 
requires this, but conveys for the 


We submit that the trial court more than adequately 
demonstrated what its “clean slate" theory of the pre- 
sumption of innocence really meant. We submit that 
the court was in error in not providing a clearer, more 


exact, Instruction to the jury in this matter. 


RELIEF REQUESTED 


WHEREFORE, Paul V. Oates, Defendant-Appellant, 


prays this Court to reverse the judgment of cr ~ viction 


entered against him in the court below and grant him 


a new trial. 


Respectfully submitted, 


TALBOT, NT & McQUARRIE 


OWARD GRANT 
I6seph Grano, of counsel 
5th Fl., American Title Bldg. 
139 Cadillac Square 
Detroit, Michigan 48226 
(313) 963-6969 


Dated: May 21, 1976 
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RELEVANT DOCKET ENTRIES 
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DATE DESCRIPTION 
5/04/72 Indictment Returned. 
11/27/75 Motion for Suppression of Evidence 
by Defense. 
1/05/76 Pre-Trial Hearing on Motion to 


Suppress begins. Adjourned to 
January 6, 1976. 


1/06/76 Hearing on Pre-Trial Motion con- 
tinues. Motion denied. Jury 
trial begins. Adjourned to 
Januar: 7, 1976. 


1/07/76 Jury trial continues. Adjourned 
to January 8, 1976. 


1/08/76 Jury trial continues. Adjourned 
to January 9, 1976 


1/09/76 Tury trial continues. Adjourned 
to January 12, 1976. 


1/12/76 Jury trial continues. Adjourned 
to Janury 13, 1976. 


1/13/76 Jury trial continues. Adjourned 
to Janury 14, 1976. 


1/14/76 Jury deliberates. Jury verdict, 
filed and entered. 


3/03/76 Commitment Order, filed and entered. 
Defendant is committed to the 


1-A 


DATE DESCRIPTION 


custody of the Attorney General 
for a period of 8 years plus a 
special parole of 5 years on 
Count (I), and Count (II) Defend- 
ant is sentenced to a term of 

8 years plus special parole of 

5 years. Sentence on Count (II) 
to run concurrent with sentence 
imposed on Count (I). Defendant 
is to receive credit for all 

time previously served in 
connection with this offense. 
Bail fixed at $35,000 surety bond 
pending appeal, Defendant permitted 
to return to Detroit, Michigan. 


4/02/76 Notice of Claim of Appeal filed. 
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V.47 235,111 / &> aX pa me Pa 
C Ae ty » , 
UNTTED STATES DISTRICT COURT : MAY 4 i272 
Row Ne] VrSTR rev OF WEW YORK 
eeeeewesse@eeee, «® 2 © oll - - - x 
Rin: 
UNITED STATES OF AUiCLLCA INDICT TT 
- against - 
TSAAC DANIELS and 
PAUL V. OATES, 
Defendants. 
-_ - - -—_— -_ «- «= = = -_ - -_- *«- «=& = = y 4 
THE GRAND JURY CHAKGES: - 
COUNT ONL 


On or about and between the 26th day and 27th day of 
April 1972, in the Eastern District of New York, the defendant 
ISAAC DANIELS and the defendant PAUL V. OATES knowingly and 
intentionally conspired to possess, with intent to distribute 
about 485 grams of heroin hydrochloride, 4 schedule I narcotic 
drug controlled substance. (Title 21, United States Code, §846) 

COUNT TWO 

On’ or about the 27th day of April 1972, in the Eastern 
District of New York, the defendant TSAACG DANIELS aided and abetted 
by the defendant PAUL V. OATLIS knowingly and intentionally did 
" possess with 4ntent to distribute about 485 grams of heroin hydro- 
chloride, a schedule I narcotic drug controlled substance. (Title 
21, United States Code, §841(a)(1) and Title 18, United States Code, 
$2) 
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DECISION OF THE COURT ON MOTION TO SUPPRESS 


4 The Court has heard all of the evidence and heard | 

5 counsel and considered this matter. We have all had time 

6 to go over it and consider it individually. | 

7 | Now the Court, in part, relies on Terry against 

8 | Ohio. That is 392, U.S. at Page 5. Now, from this 

9 | particular case and under the circumstances the actions | 
| 

10 || of Agent Hammond were fully justi‘ied by the public 

11 || interest in affecting crime prevention and protection. 

12 || In Terry versus Ohio at 392, U.S. at Page 22 it sets 

13 | forth it was this legitimate investigative function the 

14 || officer was discharging when he decided to observe the | 


defendant and his companions. He observed the defendant 


go through a series of acts,some of them perhaps 


17 | innor ant in and of itself, but which were, when taken 

18 | together, warranted further investigation. 
19 | The Terry court acknowledging the legitimate 

20 | investigative function whicn the officer was fulfilling | 
21 | aoted that before a stop is justified the police officer 

22 | must be able to point to specific and articuable facts 

23 | which taken together with rational inferences from those 

24 facts reasonably warrant an intrusion. 

25 Now on Page 21 o% Terry it sets forth in making 
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thet assessment, it is imperative that the facts be 
- judged against an objective, with the facts available 
3 to the officer at the moment of the seizure or search 
4 warrant have reasonable caution in the belief that the 
5 actions taken were appropriate. Once the official | 
6 intrusion or stoo of the defendant is justified it is | 
7 incumbent upon the court to recognize the legitimate | 
8 need of the officer to exer ise self-, rotective care in it 
9 the pursuance of those duties which invite danger to his 1 
10 person. ah 
ll When an officer is justified in believing that the 
12 individual whose suspicious behavior he is investigating | 
| at close range is armed and presently dangerous to the 
14 | officer or to others it would appear to be clearly 
15 unreasonable to deny the officer the power to take | 
16 | necessary measures to determine whether the person is in 
17 fact carrying a weapon and to neutralize the threat of 
18 | physical harm. 
19 Now in this hearing which is before the Court, 
20 Agent Hammond sat next to Daniels in the departure 
21 lounge. He observed that the right pocket of Daniels*- 
22 jacket or coat had a bulge and that the inside of his | 
y * 2 leg also had a bulge in it as if to he concealing some~ 


thing in these two areas. Hammond testified and 


believed that by virtue of the bulge in the right 
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pocket of Daniels and the bulge on the right leg of 


Daniels that Daniels was possibly armed and carrying 


drugs and believed at that point there was probable 

cause sufficient to merit him to arrest Daniels .nd Oates, 
An‘arrest was made of Daniels and Oates by the United 
States Customs security officers. The Court feels that 
the search and seizure in this case and the subsequent 
arrest was proper based on the surveillance conducted by 
Agent Hammond and the many things and actions that he 


had caused to observe these two men do, from the 


surveillance, beginning in Detroit and continuing the 
next day in New 1ork City. There was probable cause 
for Hammond to feel that a crime had or was being 
committed and that Oates and Daniels were involved in 
that crime. 

The motion to suppress by the defendant is denied 
and it is also denied as to the statements” "y made by 


the defendant Oates. | 


ited States of America vs. | United states District Uourt for 
AMENDED JUDGMENT & COMMITMENT _ EASTERN DISTRICT OF NEW XORK_, 
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PAUL OATES 72=CR-501 


be eens cee cs ae se ee ees axe ew ee agatha > 0 wail DOCKET NO. = 
= Soot ML ENE ENG I EATONICE GA OGG | orton wren. 


In the presence of the attorney for the government MONTH DAY YEAR 
the defendant appeared in person on this date 3 3 1976 


LJ WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to 
° have counsei appointed by the court and the defendant thereupon waived assistance of couns—. : 
LX) with counsen 1. JAMES GRANT, Esqe el 
(Name of counsel) 


LJ GUILTY, and the court being satisfied that L__jJ NOLO CONTENDERE, i___j NOT GUILTY 
there is a factual basis for the plea, Ee 


ee eee 


iJ NOT GUILTY. Defendant is discharged ~ Apes 
vias /BEST GOPY AVAILABLE 


LX. Guity. Counts 1 and 2 —_ 


There being a finding/ verdict of 


Defendant has been convicted as charged of the of fense(s) of violating T-21, U.S.C. Secs. 841(a) 
(1) 846 and T-18 U.S.C.Sec. 2, im that on or about and between April 
-(: 26 and April 27, -°°1972,:the defendant, with: another,’ did conspire an 

‘| did knowingly and intentionally possess about 485 grams of heroin . 


Lt Made tad OO Leeds i 
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The court asked whether ‘defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary 
was shown, or appeared to phe court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is 
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for Tperiod ae 
8 years plus a special parole term of 5 years on count (1), and on 
count (2) detendant is sentenced to a term of 8 yexas plus special 
SENTENCE parole term of 5 years. Sentence on count (2) to run concurrent with 
ee sentence imposed in count (1). Defendant is to receive credit for all. 
time previously served in connection with this offense. Defendant 
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‘ 
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_— advised of his right to appeal. Bail fixed at $35,000.00 Surety Bond — 
pending appeal. Defendant permitted to return to Detroit, Michigan. 


, i H 1 conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the 
ONDITIONS canes side of tol fodgment be mpone. The Court may change the conditions of probation, reduce or extend vie period of probation, and at 

OF any time during the probation period of within a maximuin probation >*riod of five years permitted by law, may issue a warrant and revoke 
PROBATION | probation for a violation occurring during the probation period. _ é 4 


wasters 


The court orders commitment to the custody of the Attorney General and recommends, 


F CE: | VY. E D 1s he (33 HyviTipios & Mie tt is ordered that the Clerk deiiver 
R E — ‘ a certified copy of this judgment 
. aS an com)nitment'to the U.S. Mar- 
ahe) of other qualified officer. 
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EXCERPT OF PROCEEDINGS 


(NOT SEPARATELY PAGINATED] 
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men. 
I will now give you the charge of the court. 
Madasm Forelady, ladies and gentlemen of the | 
jury: | 


We now come to the final state of the pro- 


ceedings. The court will now charge you on the law | 


| 


to be applied to the facts in the case. 
As you may recall, I initially gave you a | 
pre-charge as to the manner in which the case should 


be presented to you. I told you that most of the | 


evidence in the case would come in the form of the 


testimony of witnesses, and that you were to pay 


special attention to the manner in which the wit- 
nesses testified. 


I believe I also instructed you that you 


of the facts after having heard all of the ev.dence | 
in the case -- the testimony of witnesses and | 


documenta*y proof -- was to control the determina- 


tion of the issues. 

Likewise at that time I told you that I | 
would be the judge of the law. This has not changed 
at this state of the proceedings. I will not rev.cw 


tne facts in this case for you because I am certain} 


Eee 


thet with summations by the attorneys there is 

no need for the court to review the facts. In 

any event, if you find that there is some fact in 
the case thet you may have forgotten or don't 
recollect, or you can't agree with each other in 
your deliberations, you can have it read back from 
the record, and that will, I am sure, refresh your 


memory. 


In any event, I am the judge of the law. You 


must accept what I say to be the law in this case. 
Now, the attorneys have been permitted by 


the court and by the rules to make opening state- 


ments and summations to you. Under no circumstances 


ire the statements they have made by way of opening 


or by way of summation to be taken as evidence. 
However, the court and the law does permit you to 
take the arguments that they have proffered before 
you and weigh those arguments. And if you agree 
with what they have said on either side of the 
case you may use those arguments in your delibera- 
tions and in discussing the case with each other, 
and try to convince one another as to what the 
final determination shall be with referen-ze to the 
deliberations at hand. 


If you feel that the arguments are not 
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672 | 
commensurate with the testimony and the proof | 


in the case, you may disregard them. The arguments 


are not evidence. You need not weigh them. How-~ 


over, there are times when the arguments of the 


or invocence of the defenda’.. That is your pro- 


’ attorneys will give you an insight as to something 

. you may have missed, and you may discuss that 

: portion of it if you so desire. | 

. Now, of course, I also said to you that | 

' during the trial the court will be the judge of | 

” the law. Likewise, as to motions which at times | 

i. we had at a side bar, as you may recall. That was | 
” not for the purpose of keeping any of the proof 

" from you, but were matters of law that were dis- 

“ | cussed between the attorneys and the court itself 

13 | and ‘should not have come before you. In any event, 
“ if you feel that you have discovered by some stretel 
” of your imagination what this court thinks as to | 
” either some of the testimony or the case itself, | 
9 yeu should remove that from your mind because I | 
* tell you here and now I have come to no conclusion | 
21 in this case nor have I indicated to you in any way 

22 whatsoever what my feeling is with reference to 

23 the facts in the case or with reference to the guilt 
24 


} 
25 vince and your job. You should not try to weigh | 
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what you believe the court's impression may be. 

You must understand that the lawyers who 
appear before you are advocates. They are advo- 
cating the best case they can for the parties they 
represent and they have a right to exercise as much 
forcefulness as they desire in their understanding 
or otherwise in presenting their case. I say this 
because this is within the framework of the 
ordinary trial. 

In determining the facts, the jury is 
reminded that before each momber was accepted and 
sworn to act as a juror, he was «sked questions 
regarding his competency, qualifications, Sntenins 
and freedom from prejuidice or sympathy. On the 
faith of those answers the juror was accepted by 


the parties. Therefore, those answers are as 


binding on each of the jurors now as they were then 


and should remain so until the jury is discharged 
from consideration in this case. 

Now, you cannot decide that you do not like 
the sections of the law that I will quote to you 
or any other part of the charge. You have the 
obligation of accepting the law as i charge it, 
just as I have the obligation of accepting your 


findings of fact in your ultimate verdict as to 
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guilt or innocence of each defendant as to each 
charge. 

It lends for predictability and stabi.it, 
if judges throughout the country in types of 
charges such as this, charge uniformly or substan- 
tially so and that juries accept it. It would be 
unfair for you to decide this case on your own 
notions on what the law should be, and another 
jury decided on‘ their own notions on what tic law 
should be. 

That is why the obligation is a firm one and 
one that you should understand. 

Of course, you know by this time that this 
case has come before you by way of an indictment 
presented by a Grand Jury sitting in this Eastern 
District of New York. That indictment charges the 
defendant with the count I shall now read te you. 
Remember, the indictrent is merely an accusation, 


merely a piece of paper. It is not evicence ana is, 


not proot of anything. 
The indictment reads as follows: 
Count One: " On or about and between the 


26th and 27th day of April, 1972, in the Eastern 


District of New York, the defendant Isaac Daniels | 
| 


and the defendant Paul V. Oates, knowingly and 


EEE. eee 
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intentionally conspired to possess, with intent 


. to distribute about 485 grams of heroin hydro- 

. chloride, a schedule I narcotic drug controlled 

. substance in violation of Title 21, United States 

. Code, Section 846. 

. Count Two. 

. On our about the 27th day of April 1972, in 

; | the Eastern District of New York, the defendant 

. | Tsaac Daniels aided and abetted by the defendant 

bg Paul V. Oates knowingly and intentipnally did | 

" possess with intent to distribute about 485 grams | 

V2 of heroin hydrochloride, a schedule I nar« stic | 
— 3 drug controiled substance ‘n violation of Title | 
4 21, United States Code, Sectio: 341 (a) (1), and 

15 Title 18, United States Code. Section 2. 

16 As te the statute of this Count Two of the 

v7 indictment, Ccunt Two of the indictment is based 

" upon Title 21 of the United States Code, Section 

9 841 (a) (1), which reads in pertinent part as | 

20 follows: | 

21 "Tt shall be unlawful for any person knowingly 

22 or interti  illy to possess with intent to distribute 

23 or dispense a controlled substance." 
es 24 You are instructed as a matter of law thav 
~ 25 | 


heroin hydrochloride is a controlled substance. 


Essential elements: 
Count Tw of the indictment charges that 


Isaac Daniels, aided and abetted by the defendant, 


Paul V. Oates, possessed with intent to distribute 
approximately 485 grams of heroin hydrochloride, 
on or about April 27, 1972. 

The essential clements of this offense, each | 
of which the Government must prove beyond a sedi 
able doubt are: | 

First: That Isaac Daniels, aided and abetted 
by the defendant Paul V. Oates, on or about April 
27, 1972, possessed a quantity of heroin hydro- 
chloride, a controlled substance. 

Second: That Issac Daniels, aided and abette 
by the defendant Paul V. Oates, on or about April 
27, 1972, possessed the heroin with the specific 
intent to distribute it, and 

Third: That Isaac Daniels, aided and 
abetted by the defendant, Paul V. eitia did so 


knowingly and and intentionally. 


As stated before, the burden is always on 
the government to prove beyond a reasonable doubt | 
every essential element of the crime charged. 

Bear in mind the following definitions in 
considering the essential elements of the crime 


¢c 


joint. 


charged? 

(1) "Possession": The law recognizes two 
kinds of possession: actual possession and 
eonstructive possession. A person who knowingly 
has direct physical control over a2 thing, at a 
given time, is then in actual possession of it. 

A person who, although not in actual posses- 
sion, knowingly has both the power and the intent, 
at a given time, to exercise dominion or control | 
over a thing, either directly or through another 
person or persons, is then in constructive possessidn 
of it. | 

| The law recognizes also that possession may | 
be sole or joint. If one person alone has actual | 
or constructive possession of a thing, possession 
is sole. If two or more persons share actual or 
constructive possession of a thing, possession is 
You may find that the element of possession 
as that term is used in these instructions is present 
if you find beyond a reasonable doubt that the 
defendant had actual or constructive possession, 
either alone or jointly with others. 


(2) "Knowingly": 


An act is done knowingly if done voluntarily 


. 


( 
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and intentionally, and not because of mistake or 


sccident or other innocent reason. 


3 
. The purpose of adding the word “knowingly” 
5 was to insure that no one would be convicted for 


an act done because of mistake, or accident, or 


other innocent reason. 


(3) "Distribute" The term "distribute" 


8 

. means to deliver a controlled substance to the | 

™ possessor of another person, which in turn means 

m the actual, constructive, or attempted transfer of 

7 ‘ a controlled substance. 

~ Aiding and abetting is dealt within Section 

" 2 of Title 18 of the United States Code which 

* reads as follows: 

wi) “Whoever commits an offense against the 

aa United States or aids, abets, counsels, commands, 

i 

" .induces, or procures its commission, is punishable 
as a principal. ‘ | 

19 | 

- l " Whoever willfully causes an act to be done, 
which if directly performed by him or another would 

" be an offense against the United States, is punish- | 

. able as a principal.” 

a "Thus, the guiit of a defendant may be | 


established without proof that the accused personally 


did every act constituting the offense cha ged. 


23 


24 
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In other words, every person who willfuly 
participates in the commission of a crime may he 
found to be guilty of that offense. Participation 
is willful if done voluntarily and intentionally, 
and with the specific intont to do something the 
law forbids, or with the specific intent to fail 
to do something the law requires to be done; that 
is to say, with bad purpose either to disobey or 
t> disregard the law. 

"Aid and Abet"-Def..ied 

In order to aid and abet another to commit 
a crime it is necessary that the accused willfully 
associate himself in some way with the criminal 
venture, and willfully participate in it as he 
would in something he wishes to bring about; that 
is to say, that he willfully seek by some act or 
ommission of his to make the criminal venture 
succeed. / 

An act or omission is “willfully” done, if 
done voluntarily and intentionally and with the 
specific intent to do-something the law forbids, 
or with the specific intent to fail to do something 
the law requires to be done; that is to say, with 
bad purpose either to disobey or to disregard the 


law. 
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You of course may not find any defendant 
guilty unless you find beyond a reasonable doubt 
that every, element of the offense as defined in thege 
instructions was committed by some person or per~ 

sons, and that the defendant participated in its 


commission. 


" Mere Presence” Not Sufficient 


. Mere presence at the scene of the crime and 
. knowledge that a crime is being committed are not 
* sufficient to establish that the defendant aided 
” and abetted the abi unless you find beyond 
reasonable doubt that the defendant was a par- 

2 " | ticipant and not merely a knowing spectator. 
” "While mere coincidental presence at the 
7 scene of a crime is’insufficient to establish | 
* participation ... evidence of an act of relatively | 
¥ slight moment may werrant a finding of participa- | 
* tion in a crime and that participation may be | 
” framed by circumstantial evidence." 
20 To determine whether a defendant aided and 
a1 abetted the commission of an offense, you ask 
2 yourselves these questions: Did he associate 
sas himself with the venture? Did he participate in it 
- as something he wished to bring about? Did he 


swek by his action to make it succeed? If he did, 


pe 
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then he is an aider and abettor. 


2 “SMe evidence must be proved by the govern- 

. ment beyond a reasonable doubt. 

: As I mentioned earlier Count One of the 

indictment charges that on or about and between 

. the 26th and 27th days of April, 1972, the defen- 

7 du “o"1 V. Cates conspired and agreed with 

8 Isaac w.aniels to possess with intent to distribute 

’ approximately 48S grams of heroin hydrochloride. 

10 Count One of the indictment is based upon 

" Section 846 of Title 21 of the United States Code. 

12 That section provides that any person who conspires 
~ 13 to commit the offense of possessing with intent to | 
< 14 distribute a controlled substance shall be guilty 

15 of an offense against the laws of the United States. 

16 Again, you are instructed as am.tter of law that | 

7 heroin hydrochloride is a controlled substance. 

18 Proof of Existence and Conspiracy Definition. 

19 A conspiracy is a combination of two or more | 

20 persons, by consorted action, to accomplish some 

21 unlawful purpose, or to accomplish some lawful pur- 

22 f pose by unlawful moans. So, a conspiracy is a kind 

23 of “partnership in a criminal purpose", in which 
7 24 each member becomes the agent of every other member. 
ave 25 The gist of the offcnse, is a combination or agree- 


ment to disobey, or to disregard the (aw. 
Mere similarity of conduct among various 
persons, and-the fact they may have associated with 
each other, and may have assembled together and 
discussed common aims and interests, does not 
necessarily establish proof of the existence of a 
conspiracy. 
However, the evidence in the case need not 
show that the members entered into any express or 
formal agreement, or that they directly, by words 
spoken or in writing, stated between themselves 
what their object or purpose was to be, or the 
details thereof, or the means by which the object 
or purpose was be accomplished. What the evi- 
dence in the case must show beyond a ressonable 
doubt, in order to establish proof that a conspira- 
cy existed, is that the merbers in some way or 
manner, or through some contrivance, expressly or 


tacitly came to a mutual understanding to try to 


—" _ 
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20 accomplish a common and unlawful plan. 

2? The evidence in the case need not establish 

22 that all the means or methods set forth in the 

23 indictment were agreed upon to carry out the alleged 
24 conspiracy, nor that all means or methods, which 


were agreed upon, were actually used or put into 


) 


( 


24 


a 


operation, nor that ali of the persons charged 

to have been mombers of the ‘leged conspiracy 
were such. What the evidence in the case must 
establish beyond a reasonable doubt is that the 
alleged conspiracy was knowingly formed by “wo or 
more persons, including the accused. 

Proof of Membership in Conspiracy. 

One may become a member of a conspiracy with- 
nut full knowledge of all the details of the conspi7 
racy. On the other hand, a person wh) has no | 
knowledge of a conspiracy, but happens to act in a | 
way which furthers some object or purpose of the 


conspiracy, does not thereby become a conspirator. 


Before the jury may find that a defendant, or 
any other person, has become a member of a con- 
spiracy, the evidence in the case must show beyond 
a reasonab..e doubt that the conspiracy was knowingly 


formed, ani that the defendant, or other person 


who is claimed to have been a member, willfuily 
participated in the unlawful plan, with the intent | 
to advance o7 further some object or purpose of 
the conspiracy. 

To act or participate willfully means to act | 


or participate voluntarily and ‘intentionally, and 


J 
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with specific intent to do something the law for- 
bids, or with specific intent to fail to do somethi L 
the law requires to be done; that is to say, to act 


or participate with the bad purpose either to dis- 


obey or to disregard the law. So, if a defendant 

or any other person, with uncerstanding of the 
unlawful character of a plan, knowingly encourages, 
advises or as.‘ *s, for the purpose of furthering 
the undertaki.. scheme, he thereby becomes a 
willful participant - a conspirator. | 

One who willfully joins an existing con- 
spiracy is charged with the same responsibility 
as if he had been one of the originetors or insti- 
gators of the conspiracy. 

In determining whether a conspiracy existed, 
the jury should consider the actions and declara- 
tions of all of the alleged participants. However, 
in determining whether a particular individual was | 
a member of the conspiracy, the jury should parr 
only his acts and statements. He cannot be bound 
by the acts or declarations of other participants 
until it is established that a conspiracy existed 
beyond a reasonable doubt, and that he was cne of 


its members. 


Bssential Blements: 
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L It is not nacessary in order for the govern- 
™ . ment to prove its case of a conspiracy to violate 
. the narcotics law, that there be proof of actual 
4 dealings in narcotics. Again, Count One of the 
: indictment charges that on or about and between 
6 the 26th and 27th days of April, 1972, the defen- 


7 dant Paul Oates conspired and egreed with Isaac 


8 Daniels to possess with intent to distribute appro- 
9 ximately 485 grams of heroin hydrochloride. The 
10 essential elements of this o<fense, each of which 
8 the government must prove beyond a reasonable doubt 
12 are: 

7 13 First: That the conspiracy described in the 
14 indictment was willfully formed; and was existing 
15 at the time alleged, namely on or about and between | 
16 the 26th and 27th days of April, 1972, and 
17 ; Second: That the defendant Paul V. Oates 
18 willfully became a member of the conspiracy. 
19 If the jury should find beyond a reasonable 
20 doubt from the evidence in the case that the exis- 
21 tence of the conspiracy charged in the indictment 
22 has been proven, then proof of the conspiracy 
23 offense charged is complete. 
2 | Definition of Specific Intent - Applicable 
25 to all offenses charged in the indictment. 


C) 
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The crime charged in this case ere serious 
crimes which requive proof of specific int nt 
before a defendant can be convicted. Specific 
intent, as the term implies, means more than the 
general intent to commit the act. To establish 
specific intent, the government must prove that 
the defendant ki.owingly did an act which the law 


forbids, purposely intending to violate the law. 


Such intent may be determined from all the facts 


and circumstances surrounding the case. 


Intent ordinarily may not be proved directly, 


because there is no way of fathoming or scrutini- 
zing the operations of the human mind. But you 
may infer the defendant's intent from the surrounding 
circumstances. You may consider any statement made 
and act done or omitted by a defendant, and all 
other facts and circumstances in evidence which 
indicate his state of mind. It is ordinarily 
reasonable to infer that a person intends the 
natural and probable consequences of acts knowingly 
done or knowingly omitted. 

Reasonable Doubt: 

Now, there are in many cases, and in this 
one, two types of evidence from which a jury may 


properly find a defendant guilty of a crime, one is 


at 
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1 irect evidence such as testimony of an eyewitness, 
~~ 2 the other is circumstantial evidence which is 
f 3 proof of a chain of facts and circumstances pointin 

4 to the commission of the offense. 

5 As a general rule, the law makes no distinc- 

6 tion between direct and circumstantial evidence, bu 

+ simply requires that before convicting a defendant 

3 the jury must be satisfied of the defendant's 

9 guilt beyond a reasonable “oubt from all the 

10 | evidence in the case. | 
| T A defendant is presumed innocent of a crime. 

i2 Thus the defendant, although accused, begins the 

13 trial with a clear slate and with no evidence 

14 against him, and the law permits nothing but legal 

15 evidence to be presented before a jury to be con- 

16 sidered in support of any charge against the 

7 accused, so that the presumption of innocence alone / 

18 is sufficient to acquit a defendant unless you, 

19 the jury, are satisfied beyond a reasonable doubt 

20 of the defendant's guilt. after careful and impartial 

21 consideration of all stn sahddnee in the case. 

2 It is not required that the government prove 

23 guilt beyond all possible doubt. The test is one 

24 of reasonable doubt, and reasonable doubt is based 

95 upon reason and common sense, the kind of do. t 


O 
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that would make a reasonable person hesitate to 


st. Proof beyond « reasonable doubt must, 
therefore, be proof of such a convincing character 
that you would be willing to vely and act upon 
it unhesitatingly in the most important of your 
own affairs. 


You, the jury, will remember that a defendant 


ds never to be convicted on mere suspicion or 


conjecture. The. burden is always upon the prose- 


‘cution to prove guilt beyond a reasonable doubt. 


This burden never shifts to the defendant. The 
law nev~» imposes upon a defendant in a criminal 
case the burden or duty of calling any witnesses 
or producing any evidence. 

So, if the jury views the evidence in the 
case as reasonably premitting either of two 
conclusions, one of innocence, the other of 
guilt, you, the jury, should, of course, ent 
the conclusion of innocence. 

I have said that the defendant may be 
proven guilty either by direct or circumstantial 
evidence. I have said that direct evidence is the 
testimony of one who asserts actual know.edge of 


a fact, such as an eyewitness. Aliso circumstantial 


evidence is proof of a chain of “acts aud 


circumstances indicating the guilt or innocence 
of a defendant. You, the jury, may make common 
sense inferences from the proven facts. 
It .3 not necessary that all inferences 
drawn from the facts in evidence be consistent only 
with guil. and inconsistent with every reasonable 
hypothesis of innocence. ) 
The test is one of reasonable doubt, and | 
should be based upon al) the evidence, the testimon 
of weenssete. the documents offered into evidence 
and the reasonable inferences which can be drawn 
from the proven facts. 
An inference i» * dedu.ticn or conclusion 
which reason and commen sense lead the jury to 
draw from the facts which have been proved. You 
are to consider only the evidence in the case. But 
in your consideration of the evidence you are not 
limited to the bald statements of the witnesses. 
On the contrary, you are senniecet to draw, from 
the facts which you find have been proved, pay 
reasonable inferences as seem justifica in the 
light of your own experience. 
A reasonable doubt may arise not eohy from 
the evidence produced, but also from the lack of 


evidence. Since the. burden is upon the prosecution 
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to prove the accused guilty beyond a reasonable 


2 doubt of every ess ntiai element .f the crime 
3 | charged, a defendant has the right to rely upon 


4 failure of the proséction to establish such proof. 


Proof of Knowledge and Intent 


Knowledge and intent exist in the mind. Since 


7 it is not possible to look into a man's mind to 
8 see wheat went on, the only way you hawe for arrivin 
9 ie at a decision in these questions is for you to 


take into consideration all the facts and circum- 


‘stsoces shown by the evidence, including the 


12 exhibits, and to determine from all such facts and 


circumstances whether the requisite knowlecge and 


intent were present at the time in question. Direc 


15 proof is unnecessary. Knowlege and intent may be 

16 ‘ gnferred from all the surrounding circumstances. 

17 As far as intent is concerned, you are 

18 instructed that a person is presumed to intend the 

19 natural and probable, or ordinary, consequences of 

20 his act. 

21 Credibility of Witnesses. 

22 You as jurors ore the sole judges of the 
oe credibility of the witnesses and the weight their 

24 testimony deserves, and it goes without saying 


that you should scrutinize all the testimony 


) 
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given, the circumstances under which each witness 
has testified, and every matter in evidence which 
tends to show whether a witness is worthy of wate 
Consider each witness’ intelligence, motive and 
state of alia and his demeanor and manner while on 
the stand. Consider the witness' ability to observ 
the hanbene as to which he as testified, and 
whether he impresses you as having an accurate 
recollection of these matters. Consider also any 


relation each witness may bear to either side of th 


‘case; the manner in which each witness might be 


affected by the verdict; and the extert to which, 
if at all, each witness is either supported or 
contradicted by other evidence in the case. 
Inconsistencies or discrepancies in the 
testimony of a witness, or between the testimony 
of different witnesses, asy or may not cause the 
jury to discredit such testimony. Two or more 
persons witnessing an incident or a transaction 
may see or hear it differently; and innocent 
misrecollection, like failure to recollect, is not 
an uncommon experierce. 
In weighing the effect of a discrepancy, 


always consider «whether it pertains to a matter 


of importance or an unimportant detail, and whether 


\g 


a 


23 


24 


the discrepancy results from innocent error or 


intentional falsehood. 


After making your:own judgment, you will 
give the testimony of each witness such 
crodibility, if any, as you may think it deserves. 
Another test that you can use in determining the 
truthfulness or credibility of a witness is to 
use your own good common sense in addition to these 
essentials that I have given you. You cau use 
your good common sense as you do in your everyday 
experience where you must make important decisions 
based upon what others teli you. When you decide 
to either accept or ignore the statements of others 
ycu use your common sense. sour good judgment 
will say to you somehow or other that whatever 
they say does not appear to be truthful, that 
somehow or other you just do not believe what they 
* we said. That is your ability to reasor. your 
ability to determine the truthfulness of the person 
you are speaking with. Likewise, your Cc mmon 
sense should be used in determining the weight to 
be given the testimony of a witness. 

You take that same good common sense into the 
jury room, you do not leave it outside. In 


addition to what I have said, you use your common 


O 


as to any material fact in the case then the law 
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genre as a test in exercising your good judzment 
and in determining whether or not this defendant 
is guilty of the crimes charged. It is for you 
to doenentne whether the witnesses in this case 
have testified truthfully, whether or not they 
have an interest in the case, what that interest 
may be ont. bow great it is and whether or not they 
have told you falsehocis. This is all for you to 
determine. 

Every witness' testimony must be weighed as 


to its truthfulness. If you find any witness lied 


gives you certain privileges. One of those privi- 
liges is that you have the right to disregard the 
entire testimony of that witness. If you find, 
however, that you can sift through that testimony 
anc determine which of the testimony is true and 
which was false, then the law allows you to take 
the portions which were true end weigh 4t and 
disregard those ‘ortions which were false. That 
again is within your perogative. 

The weight of the gebeuees is not necessarily 
determined by the number of witnesses testifying . 
on either side. You should consider all of the 


‘ 


facts and circumstances in evidence in determining 


T: 


You may find that the testimony of a smaller number 


which of the witnesses are worthy of greater crec 


of witnesses on one side is more credible than the 


testimony of a greater number of witnesses on the 


5 other side. 

2 You are not obliged to accept testimony, even 
7 though the testimony is uncontradicted and the 

a witness is not impeache4. You may decide, because 
9 of the witness’ bearir,; and demeanor, or because | 
10 of the inherent improbability of his testimony, or 
n ' €or other reasons sufficient to you, that such 

12 testimany is not worthy of belief. 

13 The government is not required to prove the 

14 essential elements of the offense as defined in 

15 these instructions by sny particular number of 

16 witnesses. ..i¢ 

7 The testimony of a single witness may be 

18 sufficient to convince you beyond a reasonable 

19 doubt of the existence of an essential element of 
20 the offense charged, if you believe beyond a 

21 reasonable doubt that the witness is telling the 

22 truth. 

23 Impeachment-Inconsistent Statements. 

24 | The testimony of a witness may be discredited 


or impeached by showiag that he previously made 


‘J 


695 


statements which were inconsistent with his 


present testimony. The earlier contradictory 
statements are admissible only to impeach the 
credibility of the witness, and not to establish 
the truth of these statements. It is the province 
of the jury to determine the credibility, if any, 
to be given the testimony of a witness who has been 
impeached. 

If a witness is shown knowingly to have 
testified faisely goncerning any material matter, 
you have the right to distrust such witness’ tes- 
timony in other:particulars; and you may reject 
all the testimony or give it such credibility as 
you may think it deserves. 

An act or omission is "knowingly" done, if 
done voluntarily and intentionally, and not because 


of mistake or accident or other innocent reason. 


The probable truthfulness and believability 
of every witness is for you, and for each of you 
to decide; that I have already instructed you. 
The fact that such witnesses come before you as 
government agents should not in the least change 
your attitude in this respect. Their testimony 


does not deserve either greater or lesser 


4 
| 
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believability, simply becausw of their official 
status. 

Whether you do, or do not, believe any 
witness must depend upon how truthful you judge 
that witness to 2.6 after you have heard the 
testimony and formed your own conclusions as to the 
witness' believability. 

Informants Testimony: 

You have heard the testimony of William 
McMillan, who, at certain cimes, has acted as a 
paid informant for the government. The law does 
not prohibit ‘the use of informers, hut whether 
you approve of their use is not to enter into your 
consideration of this case. The testimony of 
an informer who provides evidence against a 
defendant for pay, or for immunity from punishment, 
or for personal advantag> or vindication, must be 
examined and weighed by the jury with greater 
care than the testimony of an ordinary witness. 

It is for the jury to determine whether an 
informer's testimony has been affected by interest, 
or by prejuidice against the defendant. 

Impeachwent - Convicticn of a Felony. 

The testimony of a witness may be discredited 


or impeached by showing that ths witness has been 
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convicted of a felony, that is, of a crime 


punishable by imprisonment for a term of years. 

Pric: conviction does not render sa witness incompetent 
to testify, but is merely a circumstance which you 
may consider in determining the credibility of the 
witness. It is the province of the jury to determia 
the weight to be given to any prior conviction as 
impeachment. 

Effect of Failure of Accused to Testify: 

The law does not compel a defendant in a 
criminel case to take the witness stand and testify, 
and no presumptivn of guilt may be raised, and no 
inference of any kind may be drewn, from the 
failure of a defendant to testify. 

As stated before, the law never imposes upon 
a defendant in a criminal case the burden or duty 
of calling any witnesses or producing any evidence. 

Extra: Judicial Statements or Conduct. 

Evidence relating to any statemen:, or act or | 
omission, claimed to have been mad* or done by a | 
defendent outside of court, and after a crime has 
been committed, should always be considered with 
caution and weighed with great care; and all such | 


evidence should be disregarded entirely, unless the 


evidence in the case convinces the jury beyond a 
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reasouable doubt that the statement or act or 
omission was knowingly made or done. 

A statement or act or cmission is “knowingly” 
made or done, if done voluntarily and intenticnally 
and not because of mistake or accident or other 
innocent reason. 

In éeternieine whether any statement or act 


or omission claimed to have been made by a defendan 


“outside of court, and after a crime has been 


committed, was knowingly made or done, the jury 

should consider the age, sex training, education, 

occupation, eid physical and mental condition of 

the defendant, and his treatment while in custody 

or under interrogation, as shown by the evidence 

‘n the case; and also all other circumstances in 

evidence ¢urrounding the making of the statement 

or act or omission, including whether, before the 

statement or act or omission was meade or done the 

defendant knew a tol been told and understood that 
@ was not obiigated or required to make or do 

tue statement or act or omission claimed to have 

been made or done by him; that any statement or sat | 

or omission which he might make or do could be 

used against him in court; that he was entitled 


to the assistance of counsel before making any 


) 
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~tatement, either oral or in writing, or before 
doing any act or omission; and that if he was 
without money or means to retain counsel of his 

own choice, an attorney wous. oe appointed to 
advise and represent him free of cost or obligation 


If the evidence in the case does not convince 


. beyond a reasonable douht that an admission or 


statement was @ e voluntarily and intentionally 
you should disregard it entirely. On the ier 
hand, if the evidence in::the case does show 
beyond a reasonable doubt that an admission or 
statement was in fact voluntarily and intentionally 
made by a defendant, yau may consider it as 
evidence in the case against the defendant who 
voluntarily and intentionally made the admission 
or statement. 

Bxculpatory Statements-Later Shown False: 

Conduct of a defendant, including statements 
knowingly made and acts knowingly done upon being 
informed that a crime amr ee committed, or upon 
being confronted with a criminal charge, may be 
considered by the jury in the light of all other 
evidence in the case, in determining guilt or 
innocence. 


— 


When a defendant voluntarily and intentionall 


offers an explanation, or makes some statement 
tending to show his innocence, and his expianation 
or statement is later shown to be false, the jury 


wey consider whether this circumstantiai evidence 


points to a consciousness of guilt. Ordinarily, 
it is reasonable to infer that an innocent person 


does not usually find it necessary to invent or 


a8 ww FEN fabricate ~1 explanation or statement tending to 
establish his innocence. 


Whether or not evidence as to a defendant's 


at ay ' voluntary explanation or statement points to a 
12 , ; consciousness of guilt, and the significance to be 
13 / attached to such evidence, are matters exclusively 
14 : within the province of the jury. 
15 ab ' A statement or an act is "knowingly" made 
1% |: or done, if made or done voluntarily and intentionally, | 
tw "+ and not because of mistake or accident or other 
18 ‘ dnnocent reason. 


The jury will always bear in min d that the 


19 
20 law never imposes upon @ defendant in a criminal 
21 case the burden or duty of calling any witnesses 
22 or producing any evidence. | 

rag fact a Judging the’ Evidence: 
24 There is nothing peculiarly different in_the 


way a jury should: consider: the evidence in a 


23 


24 
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criminal case, €rom that in which all reasonable 
persons treat any question depending upon evidence 
presented to them. You are expected to use your 
good common statis consider the evidence in the 
case for only those purposes for which it has been 
admitted, and give it « reasonable and fair 
construction, in the light of your common knowledge 
of the natural tendencies and inclinations of 
human beings. 


If an accused be proved guilty beyond 


‘reasonable doubt say so. If not so proved guilty, 


say $0. 

Keep constantly in mind that it would be 
a@ violation of your sworn duty to base a verdict 
of guilty upon anything other than the evidence 
in the enti. and remember as well that the law 
never imposes upon a defendant in a criminal case 
the burden or duty of calling any witnesses or 
producing any evidence. 

Jury's Recollection Controls: 

If any reference by the court or by counsel 
to matters of evidence does not coincide with your 
own recollection, it is your recollection which 
should.:control during your deliberations. * 


Punishment’ . 


fm 
y \ % 
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Now, under your oath as jurors you cannot 
allow a consideration of the punishment which may 


be inflicted upon the defendant, if convicted, to 


influence your verdict in any way or in any sense 


enter into your deliberations. 
ES" 6 ee Gee The duty of imposing sentence rests exclusively 

7 , ‘upon the court: Your function is to weight the 
evidence in the case and to determine the guilt 
or innocence of the defendant solely upon the 
basis of such evidence and the law. 


You are to decide the case upon the evidence, 


12 ce and the evidence alone, and you must not be 

13 - . dnfluenced by any assumption, conjecture, or 

14 ‘ sympathy, or any inference not warranted by the 

ne ere) facts until proven to your satisfaction. 

16 . Unanimous Verdict: 

17 Now,.in ‘this type of case there must be a 

18 unanimous verdict, that means all twelve of you mus 

19 * agree, and it goes without saying, that it becomes 
(20 ; ‘» "\" gncumbent, upon you to listen to one another and to 

21. ‘argue out the points among yourselves in order to 
” 22 “"' determine in good conscience whether your fellow 
eS 23 ‘ Jurors' argument is one commensurate with yours 

24 ‘| °° 9g whether at least you can with good conscience 


25 agree with him. You heve no right to stubbornly 


oe 
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and idly sit by and say, " I am not talking to 


° ‘ ~ 


2 anyone", " I am not going to discuss it" because 
3 people with common sense and the ability to 
4 reason must communicate, they must communicate 
ve their thoughts. So, anything which appears in the 
Naas FSS record and about which one of you may not agree - 
7 | talk it out amongst’ yourselves and then if you 
8 ee can't agree as to what is in the record, well, you 
9 * can ask the court to have that portion of the 
10 | testimony read back to you. 
an . You may do so by knocking cn the door and 
, 12 giving a note in writing to the U.S. Marshall who 
13 '* will then present it to the court, and I will then 
14 "bring you into the courtroom. 
15 ~ - The forelady will preside over your deliberx- 
16 ‘ations, and will be your spokesman here in court. 
17 As to the form of the verdict, as to Count 
18 Py, '- One, it is not guilty or guilty. As to Count Two, 
19 not guilty or guilty. 
: 20 I may say this, too, all the evidence including 
21 . the Exhibit number 1 will be sent in to the jury 
22 room to be used in your deliberations. Exhibit 1 
at ae which is the heroin is sealed and, please, do not 
24 " . ‘open it in the jury roon. . 
25 I will also send in a copy of the indictment 


, 


——_ Ce OC SS 


so that the jury may heve the two counts for use 
during the deliberations. 
I will see the attorneys at the side bar. 
(Whereupon the attorneys and the Court 


Reporter conferred with the court at the side bar). 


6 ote THE COURT: “I will take the exceptions, 
J please. 
ee 8 pa MR. GRANT: Your Honor, only with reference 


to aiding and abetting, the court, if I am correct, 
'* dustructed the jury that they should find that 


Isaac Daniels knowingly possessed and that Paul 


12 Oates sided and abetted hia. 
Presiiites 4g | | THE COURT: Do you want me to charge them in | 
14 that fashion? 
15 ' MR. GRANT: No, Sir, I do not. The point is 
16 that they must find that Paul Oates knowingly aided 
17 .. °° and abetted. The issue is not Isaac Daniels | 
18 possessed, but Paul Oates knowingly aided and | 
19 abetted. The issue is not at all whether Isaac 
* 20 Daniels did or did not do. 
21 THB COURT: Paul Oates knowingly aided and 
22 abetted -- 
os 99 . MR. GRANT: Fine. Without any reference to 
24 tg Isaac Daniels. : wa ; . 


THE COURT: There has to te reference to hiz 


6, 


) 
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because « » evidence is to that effect. 
MR. GRANT: Now, as to the definition of 
conspiracy, Your Honor, as i understood it yester- 
day you had agreed to define it as a combination 


or agreement. 


THB COURT: We went through that and I did 


womrktesexactly as I gave it to you yesterday.- 


: MR. GRANT: Yes, I was objecting to the use 


““ @€ the words comnination or agreement. 


THE COURT: Thatis correct. 

MR. GRANT: I was asking that it only be an 
agreement. Today it came out as a combination. 

THB COURT: I gave it as I said I would 
yesterday. 

MR. GRANT: Sir, may I ask the Court Reporter 
to read it back? 

THE COURT: 1 will read the first peragraph. 

I will read it rather than have the Court 
Reporter go‘through all of his notes. 

MR. GRANT: I am confident that the record 
will show that the court said it is a combination. 

THE COURT: It is the combination or agree- 
ment. 

MR. ROCCO: I remember hearing a combination 


or agreenent. 


MR, GRANT: Well, the record will show what 


is there, 


THB COURT: Yes. 
Go ahead, Mr. Grant. 


MR. GRANT: ‘This quéstion of whether or not 


; 6 . ’ there need not be proof of actual dealing in 


narcotics -- 


$ THE COURT: You are alrex.» taking an excep- 
; Cosme 
: 10 ay MR. GRANT: I take an exception again that 
" E the government in determining its case, and while 
V2 3 there may be in theory no need for showing the fact 
YB or facts that the government has ventured to show 
a. an overt act, and an overt act does become essential. 
15 MR. ROCCO: ” Your menor, it is absolutely not 
6 . the position. 
v7 | THB COURT:' You have your exception for the 
8 record. 
y MR. GRANT: As to the matter of presumptions 
20 of innocence, I am sorry, at this point having no 
2 copy of the court's charge, it is difficult to say, 
22 but we take exception to the court's charge with 
"23 the number of witnesses and the weight to be given 
24 since no witnesses were called by the defense, and 


I think the fact that the court upon calling it to 


O 


23 


24 
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the attention that the weight to be placed upon 
the number of witnesses is comprimising the 
situation of the defense so far as we had no 
witnesses to call. 

THE COURT: All through the charge I said 
the defense is not required to call any witnesses. 
That goes in all the charges. 

MR. GRANT: I realize that, Sir, but I simply 
do not agree, and no court can make me agree 


personally. That is the charge that can be 


’ separated into bits and pieces -- 


THE COURT: There is no question that I 
can't tailor this charge to presume only the 
innocence of y:ur client. I can't do that. I have 
to try to balance the charge, and the court has 
done the best it can. I am sorry that the 
tailoring doesn't fit the suit you want to wear. 

MR. GRANT: I don't want the jury to hear 
these remarks. 

THE COURT: But I can't do that, Mr. Grant, 
and you should realize that. 

MR_ GRANT: I am not askarg you to tailor 
anything. All I am asking you to do is to make 
gure thet the charge is as explicit as possibic. 


THB COURT: The jury can hardly hear these 
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1 remarks. I am speaking very soft, and the jury 


can't hear these remarks. There are less than two 


feet between you and I and I am speaking very 


slowly and very softly. 


MR. GRANT: As to the treatment of evidence, 


I am concerned about that. I did not hear this 


7 bores yesterday. I am concerned as to the problem betwee 
the treatment of evidence and reasonable doubt, and 


the previous statement of reasonable doubt. 


“I went all over that with you 


THE COURT: 


yesterday. 


12 MR. GRANT: The.treatment cf the evidence? 
7139 Powers THB COURT: Yes, I went through the entire 

14 thing. 

15 MR. GRANT: Well, I didn't hear the specific 

16 charge on the treatment of evidence I don't believe 

17 THE COURT: That is in the reasonable doubt 

18 area. 


MR. GRANT: No, Sir, that is especially 


19 

20 towards the end. 

21 THE COURT: I went over every bit of this 

22 yesterday, -- are you talking about the weight of 
2" os Ca the evidence? 

24 | ner, MR. GRANT: ‘ The weight of the evidence. _ 


295 Juding the evidence. 


« 


©) 


23 
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THE COURT: I didn't go over this with you? 


MR. GRANT: No, Sir, I don't believe you 


did. 


THE COURT: If I didn't -- 

MR. GRANT: Sir, the words, "that you treat 
any person depending upon the evidence presented 
to them," no, Sir, the definition which you aie, 
of reasonable doubt as to that was in the more 
important affairs. It isn't a question of how 
they treat any question, but those of which are 
the most important of their ordinary affsirs. 

THE COURT: I gave them that. 

MR. GRANT: I say this is contradictory to 
the charge you gave. 

THE COURT: Well, I have your exception. 
Anything else? Aiding and abetting, and the 
reference is specifically that Oates knowingly 
sided and abetted that is what they must find. . 

MR. GRANT: CAn I see your instruction on 
aider and abettor. 

THE COURT: Yes, it is the next pags. 


MR. GRANT: Yes. 


THB COURT: And you want to go further into 


the explanation? r 


MR. GRANT: Yes, Sir. It is not the knowledge 
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of Isaec Daniels. The issue here is not the 


: knowledge of Isaac Daniels, it is the knowledge 

; cf Paul Oates 

; THE COURT: And you take exception to that? 

; I will note your exception for the record. 

: MR. ROCCO: May I see that for a moment, Your 

, Honor. 

. THE COURT: Yes. | | 
, MR. ROCCO: I would have no objection. 

" THE COURT: How do you want this to read? 

" MR. GRANT: It is not the knowledge of Mr. 

- Daniels. | 
? THE COURT: All right. For Mr. Uaniels there 
" is no contest. é 
" MR. GRANT: The exceptions which were noted 
“ at the conference in chamvers yesterday I want om 
™ those to con snue,. 

" THB COURT: Yes. 

ad MR. GRANT: Thank you, Sir. 

20 \ (Whereupon, the conference at vhe side bar 
at concluded). 

22 | : 


THE COURT: Ladies and gentlemen of the 


abetting, the court incorrectly charged that, and 


it should be as to the third clement of the offense 


- jury, the essential elements es to aiding and 


— 


it should be that Paul V. Oates sided and abett>d 


Isaac Daniels and did so kucwingly and intent. ..ally. 


It is Paul V. Oates who knowingly and intentionally 


sided and abetted in connection with your 


“eliberitions. That is as to Count Two of the 


indictment. 


MR. GRANT: May we come back? 


THE COURT: Yes, “ir. 


(Whereupon the attorneys and ‘he Court 


Reporter conferred with the court at side bar). 


MR. GRANT: The phraseology that you used as 


I understand . §: you were posing some questions -- 


THE COURT: Those are the essential elements, | 


O 


the third essential element. 


MR. GRANT: Maybe I am incorrect on that. 


But the question is did Paul Oates know‘ngly aid 


and abet. The issue is not, I respectfully request 


tht the court: call to the attention of the jury 


the fact that the issue is not what Isaac Daniels 


did, it is what Paul Oates knowingly did. 


THE COURT: All right. 


(Whereupon the conference at the side bar 


‘was concluded). 


THE COURT: Ladies and gentlemen, the issue 


is not what Isaac Daniels did, it is did Paul Outes 
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knowingly aid and abet in connection with Count 
Two of the offense. 
Anything further, Mr. Grant? 

MR. GRANT: ‘No, Sir, nothing. 

THE COURT: Did the evidence come up? 

wR. ROCCO: No, it hasn't. 

THE COURT: At this time I am going to 


‘\ excuse the alternate jurors. 


# 


Lunch hes been ordered and will be here 
12:30, anc the marshalls will bring it to you 
downstairs. The alternate jurors may leave and 
take their things out of the jury room. I wish 
to thank you, and you are discharged, with the 
thanks of the court. | 

You may leave. 

The clerk may swear in the marshalls. 

7 (Whereupon the marshalls were duly sworn by 
the Clerk). 

THE COURT: See if the other jurors are out. 

Your Lunch will be here about 12:30. At 
that time you may have lunch and resume your 
deliberations after you have had your lunch. 

| The jury may leave for deliberations. 


(Whereupon the jury was excused). 


MR. GRANT:'° Judge, what is your roquirement 


tert 
‘ ' 


‘ 


as far as keeping in a proximity of the court. 


THE COURT: When lunch is here at 12:30 


- we will take an hour for lunch. Then you can 


keep in touch with the clerk. 
MR. ROCCO: ‘The evidence is here. 
THB COURT: “Take it in to the jury. 


MR. GRANT: : Do you have anything further for 


THB COURT: No, not right now. 

(Court, recessed). 

(Afternoon session). 

THE COURT: -Come to order and be seated. 

While you were out the court received two 

notes and this happened to be the type of thing 
- court felt it could take care of and did. 

Court Exhibit number 8 says, " We do not 


have Exhibies 3,9,10 and 11." I checked with ne 


‘ ¢@lerk and they are out for identification only. | 


I wrote a note, " The above Exhibits are marked 


for identification only and not in evidence." 


i —" is the first one I got. 


Anything you want to say on that? 
MR. GRANT: No, Sire 


THE COURT: This is court Exhibit number 


va. Please ‘give us a copy of the charge." And 


thy 


I sent in a copy of the indictment. 

‘nything you wish to say on that? Those are 
the only notes the court has received. 

MR. GRANT: No, Sir. 


MR. ROCCO: Just one further thing, Your 


Honor. During the recess I asked the Court Reporte ere: 


to check Your Honor's charge on the definition of 
conspiracy, and he checked and found that Your 

x Honor hed said it was a combination or agreement, 
and that was my understanding and thatis what the 
Reporter has. 

MR. GRANT: That is correct.’ And it appears 
that I was in error. 

THE COURT: ‘We all make mistakes. 

MR. GRANT: Thank you, Sir, and I appreciate 
the court's allowing me to take the time to call 
to your attention what I thought was a legitimate 
point. 

THE COURT: That is your job. 


So the jury is deliberating, and those are 


the only notes that fhe court has received. Those 


came in about 1:30, and I was here. 
MR. GRANT: Your Honor, we will go down to 
the cafeteria. Or something. 


MR. ROCCO: “If Your Honor pleases, if the 


~~ 


o 
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court wishes to communicate with me, I can get 
in touch with the clerk. 
| MR. GRANT: We won't leave the building. 

THE COURT: ‘The jury lounge is opened. 


MR. GRANT: I tried it this morning and it 


“was locked, 


One further question, Your Honor, do you 


have any idea as to how long you are going to hoid 


‘ them today? ges , 


THE COURT: I will go into the evening I 
would assume so, or whatever you think would be 
reasonable. 

MR. GRANT: I will be gu-ced by the court's 
feeling as to what is reasonable. 

THE COURT: If you want to let them continue, 
we will let them continue to deliberate, that is 
up to you. I am not going to interfere with your 
prerogatives. 

MR. GRANT: Thank you, Sir. 

THE COURT: Court is adjourned. 

(Whereupon court adjourned). 

THE CLERK: ‘The United States of America 
versus Paul Oates. 

THE COURT: Come to order and be seated. 


I have jury note, and this is Court Exhibit 


' numb + 10. “ Please explain the second Count 


agai.. with emphasis on constructive possession 


and control." 


eT ea 


4 . | I am going to read the element of the second 


Count for them again. 


% MS a nah: MR. GRANT: . Very well, Your Honor. 
2h ky tans MR. ROCCO: That is fine, Your Honor. 
& a iy THE.COURT: Bring in the jury. 


9 , vin (Whereupon the jury was brought in and 
10 | “--* geated in the jury box). 
nN i THE COURT: All right, ladies and gentlemen 
vy aay ar ’ of the jury, the last note that the court received 
13 ‘ 4s court Exhibit number 10, and it says: “ Please 
tn p2e3> explain the second Count again with emphasis, on 
; "45 : *- gonstructive possession and control." 
16 . Count Two of the indictment charges that 
17 "'" WT gagc Daniels aided and abetted by defendant Paul 
18 “ V. Ostes possessed with intent to distribute 
Soweca 19 : approximately 485 grams of heroin hydrochloride 
ES “-""" on or about April 27, 1972." 
ar 3 The essential elements of this offense, 
ae which the government must prove beyond a reasonable 
a | doubt are: 
ee ea tee First: That Isaac Daniels, sided and abetted 


by the defendant Paul V. Oates, om or about 


——————— hc crCOUMRr Ee Ta—aTeeeaaesesee_er 
‘ 7 


71 
April 27, 1972, possessed a quantity of heroin 
hydrochloride, a controlled substance. 


Second: That Isaac Daniels, aided and 


’ abetted by the defendant Paul V. Oates on or 


about April 27, 1972, possessed heroin with the 


‘specific intent to distribute it, and 


Third: That Peul V. Oates aided and abetted 
Isaac Daniels knowingly or intentionally. 

As stated before, the burden is always on 
the government to prove beyond a reasonable doubt 
every essential element the crime charged. 


Bear in mind the following definitions 


~ in considering the essential elements of the crime 


charged. 
(1) Possession: The law recognizes two 
kinds of possession, actual possession and 


constructive possession. A person who knowingly 


has direct physical control over a thing at a 


given time, is then in actual possession of it. 

A person who, although not in actual 
possession, knowingly has both the power and the 
intention, at a given time, to exercise dominion or 
control over a thing, either directly or through 
another person or persons, is then in constructive 


possession of it. 


The law recognizes also that possession 


may be sole or joint. If one person slone has 
actual or Constructive possession of a thing, 
possession is sole. If two or more persons share 
actual or constructive possession of a thing, 

‘ possession is joint. 

You may find that the element of possession 
“as that term is used in these instructions is 
present if you find beyond a reasonable doubt that 


the defendant had actual or constructive possession, 


—— 


either alone or jointly with others. 

An act is done knowingly if done voluntarily 
and intentionally, and not because of mistake or 
accirdnet or other innocent reason. 

The purpose of adding the word "knowingly" 
was to insure no one would be convicted for an act 
done because of mistake, or accident, or other 
innocent reason. 

"Distribute": The term "distribute" means 
to deliver a'controlled substance to the possessor 
of another person, which in turn means the actual. 
constructive, or attempted transfer of a controlled 
substance. 

Aiding and abetting is dealt within Section 


2 of Title 18 of the United States Code which 


reads as follows: 
: . “Whoever commits an offense against the 


' United States, or aids, abets, counsels, commands, 


: “dnduces, or procures its vamission, is punishable 
. as a principal. 
erartty & an OS " Whoever willfully causes an act to be done, 
7 ‘ies which is dixvectiy performed by him or another 
Mageris. © au Tere: would be an offense against the United States, ‘s 
° “4 punishebte at a' principal." 
10 : Thus, the guilt of a defendant may be 
2 ‘ established without proof that the accused personally 
¥ 12 pe veo aid cain act constituting the offense charged. 
13 In other words, every person who willfully 
4 participates in the commission of a crime may be 
, 15 is’ found to be guilty of thatoffense. Participation 
vipat 16 + “4g willful if done voluntarily and intentionally, 
, VW on - and with the specific intent to do something the 
7 (8 law forbids, or with the specific intent to fail 
9 to do something the law requires to be done; that 
,20) © °.. ds to say, with bad purpose either to disobey or 
: 21 (' >) go disregard the law. 
a4 " Aid and Abet" 
23 wer h In order to aid and abet another to commit 
Be 24 saat a crime it is necessary that the accused willfully 
Ss , 25 


associate himself in some way with the criminal 


\- 
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venture, and willfully participate in it as he 
would in something he wishes to bring about; that i 
to say, that he willfully seeks by some act or 
omission of his to make the criminal venture 


succeed. 


aaa 6 “An act or omission is “wialfully" done, if 
‘7 "done voluntarily and intentionally and with the 
8 : specific intent to do something the law forbids, or 


with the specific intent to fail to do something 


the law requires to be done; that is to say, with 


bad purpose either to, disobey or to disregard the 
law. 
You of course may not find any defendant 
_guilty unless you find beyond reasonable doubt 


that every element of the offense as defined in 


“16 theso instructions was committed by some person or 
17 persons, and that the defendant participated in 
18 its commission. 
re "19 | Mere presence at the scene of the crime and 
20 _ knowledge that a crime is being committed are not 
21 “6 '. gufficient to establish that the defendant aided 
22 ae - and abetted the crime, unless you find beyond 
23 “1 peasonable doubt that the defendant was a partici- 
rs 24 pant and not merely a knowing spectator. 


The jury may return for deliberations. 
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\ (Whereupon the jury was excused from the 
>! 2 courtroom). 
; 3 THE COURT: ‘We will take a recess. 
“ ~~. *.. ~ (Whereupon the court recessed). 
e 5 ve THE CLERK: “The United States of America 
wp? 6 » 4 versus Paul V. Oates. 
7 and THE COURT: Gentlemen, the jury has reached 
8 wate a verdict and this will be the court's Exhibit 
9 ' number 11. re 
10 ; (Marked). 
VW és “THE COURT: Are we ready to bring in the 
12 jury, gentlemen? 
13 MR. GRANT: Yes, Your Honor. 
14 MR. ROCCO: Yes, Your Honor. 
15 aa THE COURT: Bring in the jury. 
16 (Tame Noted: 3:45 P.M.) 
17 vi (Whereupon the jury was brought in and seated 
18 in the jury box). 
19 : : THE CLERK: Madaam Forelady, will you please 
20 
rise. 
21 
Have you agreed upon a verdict? 
* THE FORELADY: Yes. 
m THE CLERK: How do you find the defendant 
© Paul V. Oates on Count One? 


THE “GORELADY: Guilty, Your Honor. 
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THE CLERK: How do you find th». “~ndant 
Paul V. Oates on Count Two? 
THE FORELADY: Guilty. 
' THE CLERK: You say you find the defendant 
| Paul V. Oates guilty on Count One and on Count 


Two? 


THE FORELADY: , Yes. 


THE COURT: Poll the jury. 

THE CLERK: Juror number one, how do you 
say you find the defendant Paul V. Oates guilty 
on Count One and Count Two, is that your verdict? 

JUROR NUMBER ONE: Yes. 

THB CLERK: Juror number two, is that your 
verdict? 

JUROR NUMBER TWO: Yes. 

THE CLERK: Juror number three, is that 
‘your verdict? 

JUROR NUMBER THREE: Yes. 

THE CLERK: ‘Juror numher four, is that your 
verdict? 

JUROR NUMBER FOUR: Yes. 

THE CLERK: Juror number: five, is that your 
verdict? 

JUROR NUMBER FIVE: Yes. 


THE CLERK: Juror number six, is that your 


\) 


23 


24 


verdict? 
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verdict? 


JUROR NUMBER SIX: Yes. 
THE CLERK: Juror number seven, is that your 

JUROR NUMBER SEVEN: Yes. 

THB CLERK: Juror number eight, is that your 
verdict? 3 

JUROR NUMBER BIGHT: Yes. 

THE CLERK: Juror number nine, is that your 
verdict? 

JUROR NUMBER NINE: Yes. 

THE CLERK: Juror number ten, is that your 
verdict? 


JUROR NUMBER TEN: Yes. 


THE CLERK: Juror number eleven, is that your 


+ -? 


verdict? 


JUROR NUMBER ELEVEN: Yes. 


THE CLERK: Juror number twelve, is that-your 


verdict? 

JUROR NUMBER TWELVE: Yes. 

THE CLERK: The jury is polled, Your Honor. 

THE COURT: Ladies and gentlemen, I want to 
thank you for your services and to state to you 
that we couldn't do cases without your help and 


your work and assistance in being here with us in 


_— 


23 


24 


court. 
The jury is discharged with the thanks of 


the court. 


— man 


Are they to go back downstairs? 


THE COURT: You are to return to the central 
jury room on the first floor. 

Thank you, and have a nice day. 

The jury may leave. 

(Whereupon the jury was excused from the 
case). 

THE COURT : Mr. Grant, anything you wish 
to say at this time? 


MR. GRANT: Sir, I would like to assume the 


- court is now going to schedule a date for sentencing? 


THE CLERK: Yes, Your Honor. : 


THB COURT: The court will order a Pre- 
Sentence Report and at such time as that report is 
prepared, of course, there was a Pre-Sentence 
Report in this case, but I will have to get another 
Pre-Sentence Report. 

MR. GRANT: Thank you, Your Honor. 

At this time I would ask the court to 
continue Mr. Oates’ bond. 

THE COURT: Mr. Rocco. 


MR. ROCCO: Your Honor, the defendant had 
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pieaded guilty to the charge here once hefore, 


and bail had been set, and the plea was withdrawn, 


and I have no opposition. Mr. Oates, it is my 
understanding, has made his court appearances. 

THE COURT: All right, then ba‘l will 
continue. : 

MR. ROCCO: I have no opposition. 

THE COURT: I will take Motions. Do you 
have any Motions you wish to make? 

MR. GRANT: May I have a moment please. 

THE COURT. are. 


Let the record indicate that the sealed 


Exhibi. in the two envelopes are delivsred by the 


clerk to Mr. Rocco/ Those are defendant's Exhibits 


~~ 


And B. 


Tne defendant should receive his Exhibits. 


Return the defendant his Exhibit, and the Government 


has the Government's Exhibits. 


MR. GRANT: We have no Motions at this time, 


THE COURT: All right. 
MR. GRANT: Judge, it has been an unusual 
privilege to know you, Sir. 


7 
~" (Time Noted: 4:00 P.M.) 
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